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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 7-8, 1995
Portland, Oregon

Agenda

Introductory Items

Approval of minutes of March 1995 meeting.

Report on July 1995 meeting of the Committee on Rules of
Practice and Procedure (Standing Committee). [Oral report.]

Discussion of Self-Study Report prepared by the Standing
Committee’s subcommittee on long range planning.
[Materials: Reporter’s memorandum dated 7/20/95; "A Self-
Study of Federal Judicial Rulemaking," dated July 1995.]

Action Items

Uniform Local Rules Numbering System, as revised following
public comment. [Materials: PSC memorandum dated 8/3/95,
with attachments.]

Proposed amendments to Rule 7062. [Materials: Reporter’s
memorandum dated 7/13/95; Mr. Klee’s memorandum dated
8/2/95.1 ' '

Recommendations of the Bankruptcy Judges Advisory Committee
to amend Rules 3010, 3015(f), and 9014. [Materials:
Reporter’s memorandum dated 7/10/95; letter from Hon. Judith
K. Fitzgerald dated 11/30/94.]

Proposed amendments to Rule 3017(d) to give courts
discretion to order that ballots and copies of the plan and
disclosure statement not be mailed to an impaired class in a
chapter 11 case. [Materials: Reporter’s memorandum dated
7/14/95.] ‘

Proposed amendments to Rule 3002 concerning notice of
tardily filed claims. [Materials: Reporter’s memorandum
dated 7/19/95; letter from Jon M. Waage, Esqg., dated
2/21/95; letter from Donald Ross Patterson, Esqg., dated
3/6/95.1

Proposed amendments to Bankruptcy Rules 1019(1) (B), 2003(d),
4004 (b), 4007(c) and (d) to clarify that a motion must be
nfiled" (rather than "made") before a specified deadline.
[Materials: Reporter’s memorandum dated 9/6/95; letter from
Professor Tabb dated 12/12/94, with attachments; case of In
re Coggin.]
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10.

11.

12.

13.

14.

15.

16.

17.

Proposed amendments to Rule 3008. [Materials: Reporter’s
memorandum dated 7/11/95.] '

Proposed amendments to Rulé 1003 concerning joinder of
petitioners in involuntary case. [Materials: Reporter’s
memorandum dated 7/12/95; letter from Hon. S. Martin Teel,
Jr., dated 8/3/94.7 " "t

Proposed amendments to Rule 2004 (c) concerning attendance at
examinations. [Materials: Reporter’s memorandum dated
7/17/95; letter .from Hon. Charles E. Matheson dated
9/12/94.] S T

Suggestions. to amend Bankruptcy Rules 2002(a) (1) and (f) (1).
[Materials: Reporter’s memorandum dated 8/6/95; letter from
Martin, Stone, .Esq., dated 2/1/95.]

Proposed amendments to Official Bankruptcy Forms 1, 3, 6,
14, 17, 18, and proposed new "generic" notice forms.
[Materials: PSC memorandum dated 8/7/95; proposed amendments
to forms; additional suggestions from Hon. Geraldine Mund
and Hon. Jeremiah Berk.] '

Preliminary discussion of recommendations of Hon. Steven W.
Rhodes concerning.l) adoption of motion practice under local
rules of Eastern District of Michigan, and 2) adoption of
local rule of E.D.Mich. setting bar date for filing claims
and interests in, chapter 11 cases at 90 days after the first
date set for the § 341 meeting. [Materials: Letter from
Judge Rhodes dated 10/5/94;HE;D.Michﬂ local rules 2.08 and
11.1.] ' L |

Preliminary discussion of recommendations of the Committee
on the Administration of the Bankruptcy System concerning:
1) appointment of special masters in chapter 11 cases to
observe and assess management’s performance; 2) "small
claims court" procedures for the adjudication of claims
under $5,000; and 3) court-appointed experts to review fee
applications. [Materials: letter from Hon. Paul A. Magnuson
dated 6/22/95; letter from Peter H. Arkison, Esq., dated
2/18/93, regarding small claims procedures.]

Preliminary discussion‘of pfoposals for saving costs to the
courts that would require amendments to the rules to permit
their implementation. [Materials: PSC memorandum dated
8/9/95.1 ‘ ‘ -
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18.

19.

20.

21,

22.

23.

24,

25.

26.

27. The next meetin
22, 1996, in ch

Subcommittee and Liaison Reports

ADR subcommittee report. [Oral report.]

Subcommittee on Rule 201

4 disclosure requirements. [Oral
report. Materials:

to be circulated later.]

Long range planning subcommittee will r
the survey conducted b
report. Materials:

€port on results of
Y the Federal Judicial Center. [Oral
to be circulatedflater.]

Report of liaison to Advisory Committee op Civil Rules.
[Oral report. Materials: le

tter from Judge Restani dated
4/24/95; see also Item 26, below.]

Information Items

Letter from Hon. Richard L. Bohanon regarding need for law

enforcement officials to assist trustees. [Materials: Judge
Bohanon’s letter dated 5/4/95.]

Status charts and lists of pending amendments.,

pPtcy rules approved by the
Standing Committee July 1995 and forwarded to the Judicial
Conference. [Materials:

texts of amendments and committee
notes to Rules 1006 (a), 1007 (c),

1019(7), 2002(a), (c), (£f),
(h), (1), (k), 2015(b), (¢), 3002(a), (c), 3016, 4004(c),
5005(a), 7004, 8008(a), and 9006 (c) .]

rules approved for public the Standing Committee

July 1995, [Materials: texts of amendments and committee
notes to Rules 1019(3), (5),

1020 [new rule], 2002 (a), (n),
2007.1,‘3014, 3017, 3017.1 [new rule], 3018(a), 3021,
8001 (a), b), (e), 8002 (c), 8020 [new rule], 9011, 9015,
9035.]

ation by

and

Proposed amen

dments to Federal R
[Materials:

Proposed amendment

Next Meeting

g of the Advisory Committee will be March 21-
arleston, South Carolina,.
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

‘Chair:

Honorable Paul Mannes

Chief Judge, United States
Bankruptcy Court

6500 Cherrywood Lane, Room 385A

Greenbelt, Maryland 20770

Members:

Honorable Alice M. Batchelder
United States Circuit Judge
807 East Washington Street
Suite 200

Medina, Ohio 44256

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louisiana 70130

Honorable Eduardo C. Robreno
United States District Judge
3810 United States Courthouse
Philadelphia, Pennsylvania 19106

Honorable Jane A. Restani

United States Court of
International Trade

One Federal Plaza

New York, New York 10007

Honorable James W. Meyers

Chief Judge, United States
Bankruptcy Court

325 West F Street

San Diego, California 92101-6989

Honorable Robert J. Kressel
United States Bankruptcy Judge
United States Bankruptcy Court
600 Towle Building

330 Secéond Avenue South
Minneapolis, Minnesota 55401

Honorable Donald E. Cordova
United States Bankruptcy Judge
United States Bankruptcy Court
U.S. Custom House

721 19th Street

Denver, Colorado 80202-2508

Area Code 301
344-8047

FAX-301-344-0385

Area Code 216
722-8852

FAX-216-723-4410
Area Code 504
589-2795
FAX-504-589-4479
Area Code 215
597-4073
FAX-215-580~2362

Area Code 212
264-3668

FAX-212-264-8543
Area Code 619
557-5622
FAX-619-557-2646
Area Code 612
348-1850
FAX-612-348-1903

Area Code 303
844-2525

FAX-303-844-0292



ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Professor Charles J. Tabb
University of Illinois
College of Law

504 East Pennsylvania Avenue
Champaign, Illinois 61820

Henry J. Sommer, Esquire
Community Legal Services, Inc.
3207 Kensington Avenue, 5th Floor
Philadelphia; Pennsylvania 19134

Kenneth N. Klee, Esquire

308 Griswold Hall

Harvard Law School

Cambridge, Massachusetts 02138

Gerald K. Smith, Esquire
LerS and Roca

40 North Central Avenue
Bhoepix,ﬂArlzona 85004-4429

Leonard M. Rosen, Esquire
Wachtell, Lipton, Rosen & Katz
51 West. 52 Street

New York, New York 10019

Neal Batson, Esquire

Alston & Bird

One Atlantic Center

1201 West Peachtree Street
Atlanta, Georgia 30309-3424

Director, Commercial Litigation Branch,
Civil Division, U.S. Dept. of Justice
(ex officio) ‘

J. Christopher Kohn, Esquire

550 11th Street, N.W., Room 12028

Washington, D.C. 20004

Reporter:

Professor Alan N. Resnick
Hofstra University School of Law
Hempstead, New York 11550—1990

Liaison Member:

Honorable Thomas S. Ellis, III
United States District Judge
P.O. Box 21449

200 South Washington Street
Alexandria, Virginia 22320

Area Code 217
333-2877

FAX-217-244-1478
Area Code‘215
427-4898
FAX-215-427-4895

Area Code 617
496-4183

FAX-617-495-1110

Area Code 602
262-5348

FAX-602-262-5747

Area Code 212
403-1250

FAX-212-403-2000

Area Code 404
881-7267

FAX-404-881-7777

“Area Code 202

514-7450
FAX-202-514-9163

Area Code 516
463~5930
FAX-516-481-8509

Area Code 703
557-7817

'FAX-703-557-2830
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Bankruptcy Clerk:

Richard G. Heltzel

Clerk, United States Bankruptcy Court

8038 United States Courthouse
- 650 Capitol Mall .
‘Sacramento, California 95814

Area Code 916
498-5578

FAX-916-498-5563

Representative from Executive Office for United States Trustees:

Jerry Patchan, Esquire

Director el

Executive Office for
United ‘States Trustees

901 E Street, NW, Room 700
Washington, D.C. 20530

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

. Area Code 202

307-1391
FAX-202-307-0672

Area Code 202
273-1820

FAX-202-273-1826



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs

Honorable Alicemarie H. Stotler
United States District Judge
751 West Santa Ana Boulevard
Sante”Ana, California 92701

Area Code 714~ 836 2055
FAX 714-836-2062

Honorable James K. Logan
United States Circuit Judge
100" East Park Suite 204
P.O. Box ‘790

Olathe, Kansas 66061

Area Code 913-782-9293

FAX 913-782-9855

Honorable Paul Mannes

Chief Judge, United States
Bankru ‘tcy Court

6500 Cherrywood Lane, Rm. 385A

Greenbelt,’ Maryland 20770

Area Code 301-344-8047

FAX 301-344-0385

Hon. Patrick E. Higginbotham
United States Circuit Judge
13E1 United States Courthouse
1100 Commerce Street

Dallas, Texas. 75242

Area Code 214-767-0793

FAX 214-767-2727

Honorable D. Lowell Jensen
United States District Judge
United States Courthouse
1301 Clay Street, 4th Floor
Oakland, California 94612
Area Code 510-637-3550

FAX 510-637-3555

Honorable Ralph K. Winter, Jr.
United States Circuit Judge
Audubon Court Building

55 Whitney Avenue

New Haven, Connecticut 06511
Area Code 203-782-3682

FAX 203-782-3686

Reporters

Prof. Daniel R. Coquillette
Boston, College Law School

- 885 Centre Street

Newton Centre, MA 02159

- Area Code 617-552- 8650 4393

FAX-617-576-1933

Professor Carol Ann Mooney
Un1vers1ty of Notre Dame
Law School = .

Notre Dame, Indlana . 46556
Area Code 219- 631 ~5866

Professor Alan N. Resnick
Hofstra Un1versxty

School of Law .

Hempstead New York 11550
Area Code 516- -463-5930

FAX 516~ 481 8509

Professor Edward H. Cooper
University of Michigan
Law School

312 Hutchins Hall

Ann Arbor, MI 48109-1215
Area Code 313-764-4347 '
FAX 313-763-9375

Prof. David A. Schlueter

St. Mary’s University of
San Antonio School of Law

One Camino Santa Maria

San Antonio, Texas 78284

Area Code 210-431-2212

FAX 210-436-3717

Prof. Margaret A. Berger
Brooklyn Law School T
250 Joralemon Street
Brooklyn, New York 11201
Area Code 718-780-7941

FAX 718-780-0375
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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of March 30-31, 1995
Lafayette, Louisiana

Minutes

The Advisory Committee on Bankruptcy Rules met in the
Lafayette Hilton Hotel in Lafayette, Louisiana, March 30-31,
1995. The following members were present:

Bankruptcy Judge Paul Mannes, Chairman

Circuit Judge Alice M. Batchelder

District Judge Adrian G. Duplantier

District Judge Eduardo C. Robreno

Honorable Jane A. Restani, United States Court
of International Trade

Bankruptcy Judge Donald E. Cordova

Bankruptcy Judge Robert J. Kressel

Bankruptcy Judge James W. Meyers

Kenneth N. Klee, Esquire

‘J. Christopher Kohn, Esquire, United States
Department of Justice

Leonard M. Rosen, Esquire

Gerald K. Smith, Esquire

Henry J. Sommer, Esqgquire

Professor Charles J. Tabb

Professor Alan N. Resnick, Reporter

Joseph Patchan, Director, Executive Office for United States
Trustees, and R. Neal Batson, Esquire, were unable to attend.

The following representatives of the Committee on Rules of
Practice and Procedure also attended:

District Judge Alicemarie H. Stotler, Chair
District Judge Thomas S. Ellis, III, liaison to the Advisory
Committee .

The following additional persons attended the meeting:
Judge Edward Leavy, United States Court of Appeals for the Ninth
Circuit and former chairman of the Advisory Committee; Richard G.
Heltzel, Clerk, United States Bankruptcy Court for the Eastern
District of California; Patricia S. Channon and James H.
Wannamaker, Bankruptcy Judges Division, Administrative Office of
the United States Courts; Mark D. Shapiro, Rules Committee
Support Office, Administrative Office of the United States
Courts; and Elizabeth C. Wiggins, Federal Judicial Center.

The following summary of matters discussed at the meeting
should be read in conjunction with the various memoranda and
other written materials referred to, all of which are on file in



2

the office of the Secretary to the Committee on Rules of Practice
and Procedure. Unless otherwise indicated, all memoranda
-referred to were included in the agenda book for the meeting.

Votes and other action taken by the Advisory Committee and
assignments by the Chairman appear in bold.

INTRODUCTORY MATTERS

The Chairman introduced Judge Leavy, the former chairman of
the Advisory Committee. The Chairman also welcomed Judge Stotler
and Judge Ellis to the meeting. The‘Committee approved a
resolution of thanks to the host committee chaired 5y Bankruptcy
Judge Gerald H. Schiff.

Minutes of Previous Meetings. Mrx. Klee moved to approve the

minutes of the September 1994 and December 1994 meetings with the
substitution of the word "March" for "February" in the second
line of page 9 of the September minutes. The Committee approved

the minutes, as amended, without dissent.

Standing Committee Meeting. The Reporter stated that the

Standing Committee had ratified the three suggested interim rules
approved by the Advisory Committee at its December meeting. The
suggested interim rules were distributed to the courts with a
letter dated January 17, 1995, from Judges Stotler and Mannes.
The amendments to the Official Forms to conform to the Bankruptcy
Reform Act of 1994 were approved by the Standing Committee in
January and by the Judicial Conference on March 14.

The Reporter said the Standing Committee thought the
Advisory Committee’s request for authority to‘approve future )
increases in dollar amounts on the Official Bankruptcy Forms was
premature because the next three-year adjustment required by 11
U.S.C. § 104 (b), as amended, is not due until 1998. Since the

statute requires that the Judicial Conference adjust the dollar
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amounts in several sections of the Bankruptcy Code after public
notice, revision of the Official Forms can be included in the
same resolution presénted to the Conference. Judge Stotler asked
that the Advisory Committee monitor the matter of the dollar
adjustments. -

The Reporter said the Standing‘cdmmittee agreed to the
Advisory Committee’s request to communicate directly with the
Bankruptcy Review Commissidén  * I&%additidn, members of the
Advisory Committee were invited to communicate directly with
Professor Thomas E. Baker concerning their response to the Self-
Study of Federal Judicial Rulemaking undertaken by the Long Range
Planning Subcommittee of the Standing Committee. Copies of the

self-study were distributed at the meeting.
RULES

Comments on Proposed Amendments. The Reporter reviewed the

comments on the proposed amendments to Rules 1006, 1007, 1019,
2002, 2015, 3002, 3016, 4004, 5005, 7004, 8008, and 9006, Which
were published in 1994. The first six letters commenting on the
proposed amendments are discussed in the Reporter’s memorandum of
February 28, 1995. The three comments received later are covered
by the Reporter’s memorandum of March 15, 1995, which was
distributed at the meeting. Iﬂ‘addition, Bryan A. Garner,
consultant to the Style Subcommittee of the Standing Committee,
submitted a number of suggestions for stylistic changes in the

proposed amendments.

The Reporter recommended no action on the general comments
of Raymond A. Noble, Director of Legal Affairs for the New Jersey
State Bar Association; Robert L. Jones, III, President, Arkansas
Bar Association; and Lee Ann Huntington, Chair, Committee on
Federal Courts, State Bar of California.



Susan J. Lewis, Legal Editor, Matthew Bender & Company,
Inc., p01nted out a typographlcal error in the reference to Rule
3003(c)(2) in the Commlttee Note to the proposed amendment to
Rule 2002(h) The reference should be . £to Rule 3002 (c) (2). . The
Adv1sory Commlttee agreed to make the correctlon. |

Glenn Gregorcy, Chief Deputy Clerk, United States Bankruptcy
Court for the District of Utah commented that the proposed
deletion of the words "and account" from Rule 2002 (f) (8) "does
nothlng whatsoever" because, he wrote only one notice ig sent
under the current rule in most courts In other words, he
stated in most dlStrlCtS, the trustee s final report and the

flnal account are the same document James T. Watkins, who

stated that his law flrm represents 10 of the top 25 national

issuers of credit cards in their bankruptcy cases nationwide,
urged the Advisory Committee to. abandon the proposed amendment.
He stated that his firm regularly reviews the trustee’s final
report and account in order to verify that the stated

distributions have been received.

The Reporter said that, while Mr. Gregorcy assumes that the
trustee’s final report and account are one document 1in most
courts, Mr. Watkins’ comments indicate that there are two
separate documents -- both of which may be helpful to creditors.
After a brief discussion, the committee took no action on the two

comments.

Richard M. Kremen offered a redraft of the proposed
amendment to Rule 2002(h) on behalf of the Maryland Bar
Association-Committee on Creditors’ Rights, Bankruptcy, and
Insolvency. Judge Batchelder stated that Mr. Kremen’s redraft
appeared preferable for clarity. The Reporter suggested revising
Mr. Kremen’s redraft by substituting "under" for "pursuant to" in
line 11; moving the phrase "the court may," from line 12 to line

14 before the word "direct"; and substituting the phrase "mailed
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only to the entities listed in the preceding sentence" for the
phrase "limited as set forth above" in the final line. Judge
Meyers moved the acceptance of Mr. Kremen’s redraft, as revised.
Mr. Rosen suggested changing the word "listed" in the revision to
"specified." Judge Meyers agreed to the change. The motion was
approved without dissent.

Mr. Kremen also suggested a change in the proposed amendment
to Rule 3002 in order to, 1mplement the amendment to 11 U.S.C.
§ 502(b) (9) in the Bankruptcy Reform Act of 1994. The Reporter
presented an alternative amendment to Rule 3002. The Reporter
asked whether the revised amendments to Rules 3002 and 7004,
which was amended directly by the Congress, should be published
for comment. He said he believes publication is not required
because the revisions just conform the rules to statutory changes

in the Bankruptcy Reform Act of 1994. The Committee agreed.

Mary S. Elcano, Senior Vice President, General Counsel,
United States Postal Service, suggested that Rule 2002 be amended
to require service of a notice of dismissal on the debtor’s
employer and that Rule 7004 be revised to require service on the
particular department, office, or unit of an agency out of which
the debt in question arose. She stated this is needed so the
agency can locate the source of the debt and file a proof of
claim. The Reporter stated that the suggested change to Rule
2002 was unrelated to the proposed amendment published and would
require separate publication. The Reporter stated that Ms.
Elcano’s concern about locating the source of a debt appeared to
relate to notice of the bankruptcy filing and of the meeting of
creditors pursuant to Rule 2002(a), not service of process under

Rule 7004. He recommended no action on these comments.

Commenting on the proposed amendment to Civil Rule 5(e), and
indirectly on a similar amendment to Rule 5005(a), as well as on

electronic filing in general, Patricia M. Hynes, Chair, Committee



on Federal Courts, Association of the Bar of the City of New
York, expressed concern about access to electronic filing and
electronic records, system compatibility, the authenticity and
accuracy, of electronic records. The Reporter stated that the
Advisory Committee’s Technolbgy‘§ubgqmmittee had focused on these
same concerns in drafting the proposed amendment to- Rule 5005 and
the accompanying Committee Note. The proposed amendment mandates
public access by reference to 11 U.S.C, § 107. The Reporter
recommended no further action on Ms. Hynes’ comments.

The Reporter stated that he had reviewed Mr. Garner'’'s
proposed stylistic changes and had included a number of the
suggestions in a revised draft of the proposed amendments. Judge
Duplantier stated that "under" does not mean the same thing as
"pursuant to." The Reporter said that a number of years ago the
Advisory Committee rejected the universal substitution of "under"
for "pursuant to." Judge Restani moved to approve the Reporter’s
substitution of "under" for "pursuant to" in his revised draft.
After further discussion of the proposed stylistic changes, the
Committee rejected the motion with two dissenting votes. Judge
Batchelder suggested that the Advisory Committee’s Style
Subcommittee consider the drafting conventions used in the
proposed amendments to the Supreme Court Rules. The Chairman
requested that she review the proposed amendments to the Supreme

Court Rules.

The Advisory Committee then considered the Reporter’s
revised draft of each of the proposed amendments, including his

post-publication changes.

Rule 1006. Judge Duplantier suggested deleting "that is to

be" from lines 10-11 on page 1 of the Reporter’s revised draft.
After a discussion, he withdrew the motion. A motion to approve

the proposed amendment as published carried unanimously.
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Rule 1007. The Advisory Committee approved the proposed

amendment as published. The Committee subsequently agreed to

change "pursuant to" to "under" in lines 25 and 26 on page 5.

Rule 1019. The Advisory Committee approved the proposed

amendment as published. The Advisory Committee deleted the part
of the Committee Note after "3002(c) (6)" in line 3 on page 8 and
approved the remaining portion of the Committee Note.

R

Rule 2002. Judge Meyers moved to retain "as the court may

direct" on lines 4-5 of page 8 rather than substituting "whom the
court directs."™ The Advisory Committee agreed. Mr. Smith moved
to accept the substitution of "at least 20 days’" for "not less
than 20 days" on lines 8-9. The motion carried with one
dissenting vote. Judge Batchelder moved to accept each of the
changes suggested by the Reporter and incorporated in the revised
proposed amendments unless the Advisory Committee votes to make a
specific modification in the revised proposed amendments. The
Advisory Committee agreed. The Advisory Committee agreed to
substitute "that" for "who" on line 93 of page 13. Mr. Sommer
moved to substitute "under" for "pursuant to" on lines 102 and
103 of page 13 in order to track the language used in the
Bankruptcy Code for the appointment or election of a committee.
The motion carried by a vote of 5-3. The Advisory Committee
agreed to substitute "under" for "pursuant to" on lines 111, 112,
and 119 on page 14. The Advisory Committee agreed to retain
"pursuant to" rather than substituting "under" on lines 10 and 21
of page 9. It was moved to delegate to the Reporter to review
all of the revised proposed amendments and to use either
"pursuant to" or "under" as is consistent with the Bankruptcy
Code and to use "pursuant to" when the Code is not specific. The

motion passed by acclamation.

Rule 2015. There were no changes in the proposed amendment.
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Rule 3002(d). In response to the Advisory Committee’s
request, the Reporter prepared and distributed a draft of a new
subsection (d). The new subsection would require a creditor that

tardily files a claim in a chapter 12 or chapter 13 case to mail
copieg of, the tardy claim to the trustee and debtor. The
Repqrterws;atgd tbatwhe prepared the draft to focﬁé the
discussiondbut opposed the pfopqsal because of uncertainty about
the sanctiqn for. failing to give the notice. He séid the new

subsection would require publication for comment.

The Reporter said that the debtor could provide for tardily-
filed claims in its plan and the trustee could periodically check
the claims register for tardy claims. Mr. Sommer stated that the
notice requirement might create a new area of litigation. He
said that, if a party learns about the bankruptcy, it should find
out about the deadlines, especially a party with an important

priority or administrative claim.

The Committee discussed whether the clerk or the creditor
should be responsible for noticing a late-filed claim. The
Reporter stated that the creditor may not know that its claim was
received after the deadline and that requiring the clerk to give
the notice would ensure that it is done. Judge Meyers and Mr.
Heltzel said it is easier for the clerk to send every claim than
to sort them and just send the tardy ones. At the Chairman’s
suggestion, the Committee agreed to set the matter over to the

September meeting.

Rule 3002. The Reporter stated that he had deleted
subsection-(d) of the published amendment to Rule 3002 and

revised subsection (c¢) and the Committee Note in order to conform
the rule to the statute, as amended by the Bankruptcy Reform Act
of 1994. He said he believed the revisions did not require
publication. Mr. Klee moved to substitute "not later" for "no

later" on line 14 of page 20. The Advisory Committee agreed. It
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was moved to substitute "not later than" for "before" in line 21
on page 21 and explain in the Committee Note that the change was
made to clarify a possible ambiguity in the statute. After
discussing whether this extended the deadline, the Advisory
Committee voted, with one dissent, to approve the motion. With
one dissent, the Advisory Committee approved a motion to submit
the revised draft of Rule 3002 to the Standing Committee without
further publication.

The Reporter offered an additional paragraph to be included
in the Committee Note on page 22 to explain that "not. later than"
is used to avoid any confusion over whether a governmental unit’s
claim is timely filed if the claim is filed on the 180th day.

The Advisory Committee agreed to the inclusion.

Rule 3016. The Advisory Committee agreed to delete the

Reporter’s stylistic changes of "pursuant to" to "under" where
not consistent with the usage in the Bankruptcy Code.

Rule 4004. Mr. Klee suggested inserting "other" after "any" .

in line 29 on page 26 in order to be consistent with the statute
and to move the word "also" to the beginning of the second
sentence of the Committee Note. The Advisory Committee agreed to
the stylistic changes.

The Committee on the Administration of the Bankruptcy System
had requested Rule 4004 be further amended to provide that the
court may delay issuing a discharge to a chapter 7 debtor who has
not paid in full the proposed $15 trustee surcharge fee which is
due when a case is converted to chapter 7. The Chairman asked
whether the debtor’s dischafge should be denied over $15. The
Réborter stated that the proposed revision should be published
for comment if there is any controversy. Mr. Sommer moved to

table the matter. The motion carried without dissent.
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Rule 5005. There were no changes in the proposed amendment.

Rule 7004. The Reporter stated that the changes in this
rule squegugﬁt,to its quliga;iqn‘were stylistic except. for
specifying éﬁﬁt%subseétion (g) W@s\gbgogateq, incorporaﬁing the
new subsection (h), and including the new ig;rodgcgory phrase in
subsection (b) added pywt@ewsangguppgy ge?orm Aqt”of 1994.

Rule 8008. The post-publication changes are stylistic.

Rule 9006. The Reporter said changing "may not" to "shall"

in line 4 on page 49 made the meaning clearer. Mr. Klee said the
rule of construction in section 102 of the Bankruptcy Code
dictates the use of "may not." The Reporter agreed to restore

"may not." -

Amendments to be submitted for publication. The Reporter

presented proposed amendments to Rules 1020, 2002(a), 2002(n),
2007.1, 3018, 3021, 8001(a), SOOi(e), 8020, 9015, and 9035 for
submission to the Standing Committee with a request for
publication. Judge Meyers asked the purpose of the amendment to
Rule 3021. The Reporter said it is to provide flexibility in
fixing the record date for the purpose of making distributions to
holders of securities of record. Judge Restani commented on the
frequency of amendments to Rule 2002. The Reporter stated that
the Advisory Committee deals with Rule 2002 by subsection to
avoid confusion. He said many of the amendments conform Rule

2002 to changes in other rules.

The Reporter stated that he received a number of suggestions
for stylistic changes in the proposed amendments from Mr. Garner
the night before the meeting. Judge Batchelder said the Advisory
Committee should deal with substantive matters and refer the
suggested stylistic changes to the Style Subcommittee. It was
moved to submit the proposed amendments to Rules 1020, 2002(a),
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2002(ﬁ7, 3018, 3021, 8001(a), 8001(e), 8020, 9015, and 9035 for
publication along with the proposed amendment to Rule 3017
included in Agenda<Item 7. The Style Subcommittee is to review
the proposed amendments and circulate its changes to the
committee members, who will have one week to object to the
stylistié changes. As restyled, the proposed amendments then
will be submitted to the Standing Committee for publication. The

Advisory Committee approved the proposed arrangements.

3 ¢ U g A
) R {

Rule 2007.1. At its December meeting, the Advisory

Committee approved Interim Bankruptcy Rule 1, which provides that
the United States trustee will appoint the person elected as a
chapter 11 trustee, subject to court approval. This comports
with the other references in chapter 11 to the appointment of a

trustee.

Marvin E. Jacob and Una M. O’Boyle had suggested in a letter
a number of changes in the interim rule. In drafting proposed
Rule 2007.1, the Reporter incorporated their suggestions that
copies of the United States trustee’s report of a disputed
election go to the party who requested the election and to the
creditors’ committee (line 34) and that the ten-day period for
moving to resolve a disputed election run from the filing of the

report (line 40).

Mr. Sommer expressed concern that other parties may need
notice of the report of disputed election. The Reporter
suggested substituting "has made a request to convene a meeting
under § 1104 (b) or to receive a copy of the report," for "made a
request under § 1104 (b)". Judge Restani moved to approve the
Reporter’s suggested change. Judge Robreno suggested adding "all
persons for whom ballots were cast". The Reporter said the

suggested phrase would include creditors for whom a proxy vote\is

cast. He said trustee candidates probably would request a copy.

Judge Restani’s motion carried with one dissent.
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The Reporter recommended substituting "United States trustee
files the report" for "date of the creditors’ meeting called
under § 1104 (b) of the Code". Mr. Rosen so moved{, After a
colloquy_with Mr . Klee, the Repoyt@rwagrged to”substiﬁutewanless

a" for "If no" in line 38 on page 4, "not later than" for

W

"within" on line 39, and "any" for "a" on line 42. Judge Restani
moved for the approval of the revision. The motion carried

without dissent.

Mr. Klee suggested substituting the language in lines 42 -
45, as revised, for the phrase "a‘persbn appointed trustee under
§ 1104 (d) shall serve as trustee" 6n lines 12 - 13 on page 3.
Mr. Rosen’s motion to make the change was approved without
dissent. The Reporter stated that the rule should specify that
equity security holders can not convene a meeting to elecf a
trustee or solicit proxies. Accordingly, the Advisory Committee
agreed without dissent to add the word "only" after "solicited"

on line 21 on page 3 and "of creditors" after "committee" on the

same line.

Mr. Rosen asked if someone other than the United States
trustee could file a report of a disputed election. The Reporter
said they could object to the United States trustee’s report. In
order to allow a party to object without waiting for the report,
Mr. Klee suggested substituting "not later than" for "within" on
line 39 of page 4. The Advisory Committee agreed. Professor
Tabb suggested substituting "Unless a" for "If no" on line 38 of
page 4. Judge Restani moved to make. the change and the Advisory
Committee approved her motion without dissent. Mr. Smith
suggested- deleting "approval of" from line 24 on page 3. ‘The

Advisory Committee agreed.

The General Counsel for the Executive Office for United
States Trustees has expressed concern about the authority of the
United States trustee to preside at the election of a chapter 11
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trustee. In response, the Advisory Committee voted unanimously

to insert the sentence "The United states trustee shall preside

at the meeting." after "2002" on line 20 on page 3.

After the December meeting and lengthy discussions with Mr.
Patchan concerning the application of proposed Rule 2007.1, the

Reporter revised the Committee Note to explain the need for court

‘approval of the appointment of the elected trustee. The revised

Committee Note, which wagwﬁistributéécaﬁwthe meeting, includes an
example of a situation in which the United States trustee might
dispute the election, i.e., the United States trustee believes
the person elected is not "disinterested." Mr. Klee suggested
changing "not eligible" to "ineligible" in the sixth line of the
fourth paragraph and "should" to "may" in the penultimate line of

that paragraph. The Advisory Committee agreed.

After the Advisory Committee discussed various changes -in
the paragraph which begins "The rule", Professor Tabb moved to
approve the Committee Note with the insertion of "appointment of
the" after "the" in the first sentence of the paragraph; Mr.
Klee’s two styliétic changes in the next paragraph; and the
deletion of "(2)" in "§1104(b) (2)". At Mr. Klee'’'s request,
Professor Tabb agreed to the insertion of "primarily" after

"necessary" in the penultimate line of the paragraph. At Mr.

"Rosen’s suggestion, Professor Tabb agreed to the deletion of "of

the appointment of the elected person after the disclosures
required under Rule 2007.1(c)". The amernded motion carried

without dissent.

Rules 3017, 3017.1, 3018. At its September meeting, the
Advisory Committee approved amendments to Rules 3017 and 3018 to

provide flexibility in fixing the record date for the purpose of
determining the parties entitled to receive solicitation
materials and to vote on a chapter 11 plan. At its December

meeting, the Advisory Committee approved the substance of a new
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.

Rule 3017.1 for court consideration of a disclosure statement in
a small business case. Judge Kressel moved to approve the

Reporter’s draft of Rule 3017.1 The motion carried unanimously.

‘Mr. Rosen suggested adding "Other Than Small Business Cases"
to the caption of Rule 3017. The Advisory Committee agreed.
Judge Kressel stated that Rule 3017 does apply in small business
cases if the debtor does not make a timely election to be treated
as a small business. The Advisory Committee reconsidered and
withdrew the amendment to the caption. Judge Robreno moved to
delete "new. It is" from line 1 of tpe Committee Note on page

7. The Advisory Committee agreed.

\ Mr. Klee stated, that as the result of the deletion of
subsection 1124 (a) (3) in the Bankruptcy Reform Act of 1994,
classes will be impaired even if they receive cash equal to the
full, allowed amount of their claims. He said the rules should
give the court discretion to dispense with sending out>the
disclosure statement if the plan proponent plans to go straight
to cramdown on such a class. The Reporter asked if he would
limit the amendment to former subsection 1124 (a) (3) or make it
applicable to any impaired class. Mr. Klee said the procedure
should be available for any class not solicited.

) :
Mr. Smith said that, as a matteerf due process, members of
an unsolicited class should get a one-page summary of what is
being done to them and why their votes are not being sought. The
Reporter agreed to prepare a memorandum on the matter for the

next meeting.

Rule 3014. The Reporter prepared an amendment to Rule 3014
to provide a deadline for a section 1111(b) election in small
business cases. He said he was unsure whether the deadline
should be determined by reference to the date‘fixed pursuant to
subsection (a) (2), (a) (3), or (a)(4) of.Rule 3017.1. After
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discussing the importance of fixingwa date, the AdvisoryA
Committee agreed that the election "may be made no later than the
date fixed under Rule 3017.1(a) (2) or another date the court may

‘fix." The Advisory Committee approved the proposed amendment, as

revised.

Rule 9011. At its Séptember 1994 meeting, the Advisory

Committee discussed and approved a recommendation to amend Rule
9011 so that it conforms‘gﬁbstantialiirﬁgithe 1993 amendments to
Civil Rule 11. The Reporter was directed to draft appropriate
language for the rule and Committee Note to provide that the 21-
day "safe harbor" provision would not apply to motions for
sanctions for the improper filing of a petition.
A

The Advisory Committee discussed revising lines 69 - 70 on
page 4 to provide "A motion for sanctions for the filing of a
petition in violation of subdivision (b) may be filed at any
time. Any other". Several committee members expressed concern
about the statement that Rule 9011 motions "may be filed at any
time." It was proposed to delete lines 69 - 70, insert "The" at
the beginning of line 71, and insert ", except that this
limitadtion shall not apply if Ehe conduct alleged is the filing
of a petition in violation of subsection (b) " after "corrected"
on line 76. The proposal was approved with one dissenting vote.
The Reporter agreed to correct typographical errors by inserting
the word "to" at the beginning of line 37 and substituting
"withdrawn" for "withdraw" on line 16 of the Committee Note on
page 7.

Rule 1019. 1In February 1994, the Advisory Committee voted

to delete the phrase "superseded case" in Rules 1007(c) and Rule
1019(3) and (4) because the use of the phrase gives the erroneous
impression that conversion of a case results in a new case. The
changes in Rule 1007 (c) wére part of the package of proposed rule
amendments published for comment in September 1994. In addition
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to deleting "superseded" from Rule 1019, the Advisory Committee
asked the Reporter to restyle the rule and divide it according to
applicable}Code chapter.

Mr. Klee said "wiﬁhin" on line 31 of page 4 should be "not
later than". The Reporter agreed that "not later than" should be
substituted for "within" throughout the proposed amendment. The
Advisory Committee accepted the chénge. Mr. Klee said lines 19
and 31 should refer to a "holder of a claim" rather than a

/
"creditor." The Advisory Committee agreed.

Judge Kressel said "a debtor" should be inserted after "not"
in line 14 on page 3. The Advisory Committee agreed. Mr. Sommer
expressed concern that iines 39 - 41 of the draft appear to take
a substantive position on the interpretation of 11 U.S.C. § 348
as amended by the Bankruptcy Reform Act of 1994. The Adviso;y
Committee agreed that subsection (C)(i) on page 4 should be
revised to implement the 1994 amendment to section 348. The

Advisory Committee approved the proposed amendment, as revised.

Rules 8002 (¢}, 7062. In September 1993, the Advisory

Committee voted to amend Rule 8002 (c) to clarify that a motion
for an extensiéh of the time to file a notice of appeal must be
"filed" -- rather than "made" -- within the ten-day period. 1In
view of the Nihth Circuit;s decision in In re Mouradick, 13 F.3d
326 (9th Cir. 1994), the Advisory Committee approved additional
amendments at its September 1994 meeting designed to give a party

that files a timely extension motion the benefit of an order
granting the motion, regardless of when the extension motion is

granted. -

After the approval of the September 1994 amendments, the
Committee asked the Reporter to compile an appropriate list of
orders with respect to which the time to appeal may not be
extended at all. In compiling the list the Reporter considered

]

e
—

)

7]

~]

)

s I e

]

P
[

3

—

£

)

T

™

)



1 7

1

s

3

17

the orders listed in Rule 7062 as exceptions to Civil Rule 62’'s
ten-day automatic stay of enforcement or execution with respect
to a judgment. As a result, he proposed amending both Rule
8002 (c) and Rule 7062.

Judge Kressel suggested transposing the numbers "1325" and
"1225" in lines 19 and 20 on page 8 and in lines 15 and 16 on
page 10. The Advisory Committee agreed to make the correction.
The Advisory Committee a&%eed to*substiéﬁte "change the effect
of" or similar language for "overrule" in the second sentence of
the Committee Note to Rule 8002(c) on page 9. Judge Restani
suggested inserting "the automatic stay under" after "to" in line
2 on page 10. The Advisory Committee agreed. Mr. Sommer
suggested substituting "may" for "must" in line 36 on page 8.

The Advisory Committee agreed.

Mr. Smith asked if the court has the ability to make an
order effective immediately even if the order otherwise would be
stayed for ten days. The Reporter said he believes the phrase
"unless the court otherwise directs" in Rule 9014 authorizes the
court to waive the application of Rule 7062 in a contested
matter. Mr. Smith said Rule 7062 should give the court explicit
discretion to except other orders from the ten-day stay, as Civil
Rule 62 does. Mr. Klee said the parties should have an
opportunity to get a stay pending appeal, even if an order is
effective immediately, in order to preserve the constitutional

right to consideration by an Article III judge.

Judge Kressel said Civil Rule 62 does not make sense in the
bankruptcy context, which causes many of the problems with the
bankruptcy rule. Professor Tabb said there should be a separate
stay rule for contested matters. Mr. Klee said Rule 7062 should
be published for comment as drafted while the Long Range Planning

Subcommittee considers rationalizing Rules 9014 and 7062.
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Mr. Klee moved to approve the proposed amendment to Rule
8002 (c) with the:changes made during the discussion. The ﬁotion
was approved unanimously. Mr. Klee moved to apbrove the proposed
amendment to Rule 7062 with the addition of a subsec;;dn (£).
which states "any other order as the court may direct?" The

Advisory Committee approved the motion by a 7-4 vote.

Rule 2002. Attorney General Janet Reno proposed an

amendment to Rule 2002(j) (4) in order to provide more effective
notice to the United States. (Copies of her 1etter‘were
distributed separately.) The proposed amendmen;, which is
fashioned aftér local rules in several distriétsL was modified
after a series of conversations between Mr. Kohn and the
Reporter. The revised proposal would require that the notice to
the United States attorney identify the agency through which the
debtor became indebted and that the notice to the federal agency
be addressed as the United States attorney directs in a filed
request. Mr. Kohn said bankruptcy notices sent to the United
States attorney often are ignored because there is no practical
way to identify the agency and that notices sent to a federal

agency often go to the address where the debtor makes payments.

Mr. Klee said he is sympathetic to the government’s problem
but that the proposed amendment goes to the heart of the
bankruptcy process and puts the burden on the debtor to apprise
the creditor of the nature of its claim. He‘saidAthe debtor
ought to be required to make a good faith effort to identify the
agency, if it knows the name, but that the debtor should not risk
losing its discharge. Mr. Smith said the emphasis should be on
effective notice, not perceived due process gquestions. He stated
that the government is a major creditor and millions of dollars
are at stake. Mr. Smith said the proposed amendment is good for
the debtor because compliance with the proposal is fairly easy
and compliance should avoid challenges to the discharge.
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Mr. Klee said the Congress wrestled with the issue of
effective notice to creditors in considering the Bankruptcy
Reform Act of 1994. The lawmakers compromised by requiring the
debtor’s Social Security number or taxpayer ID (instead of the
debtor’s account number) but excluding challenges to the
discharge. The Reporter stated that thg 1994 amendments gave the
government 180 days to file a claim, which should be enough time
to get the notice to the rlght place ‘%E. Kohn said it is better
to get the notice on the flrst day

Mr. Klee suggested inserting "to the mailing address" after
"addressed" on line 5 on page 5 to avoid any implication that the
United States attorney could require the use of an account
number. The Advisory Committee agreed. A motion to approve the
proposed amendment failed. The Chairman asked Mr. Kohn to
revisit the matter and consider preparing another draft for the

next meeting.

The Chairman suggested that the Department of Justice
consider preparing a national register of addresses to be used
for bankruptcy notices to government agencies. Mr. Kohn said
that would be very difficult because federal agencies’ procedures
for handling bankruptcy notices vary from district to district
and agency to agency. Several committee members expressed
sentiment for the development of local federal agency address
fegisters similar to the ones which have been published as
addendums to some local rules. Mr. Klee suggested requiring the
sender to designate the agency only if known to the sender. The
Advisory Committee discussed whether the sender or the debtor

- should be responsible for making sure the right address is used.

Mr. Heltzel said the deputy clerk putting the creditor addresses
into the court’s computer system should not be required to

recognize that a government agency’s address needs to be changed.

Rule 6007(a). The Attorney General also requested in her
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letter that Rule 6007(a) be amended to require notice to the
Environmental Protection Agency‘(EEA) of any proposed abandonment
or disposition of estate property with respect to which there may
be claims or obligations under statutes or regulatlons
admlnlstered‘by the Eéﬁ After a series of dlscus31ons between
Mr. Kohn and the Reporter, the proposal was llmlted to the
abandonment of nonre51dent1al real property and the abandonment
of hazardous substances and hazardous waste and broadened to

include hotlce to state env1ronmenta1 agencies.

The Reporter stated that it may be difficult for trustees to
comply with the proposed notice requirement because the
referenced statutory definition of hazardous substances contains
cross- references to a number of other env1ronmental statutes.
Several committee members questloned the meaning of the phrase
"to which there is or may be a claim or cleanup obllgatlon under
any law administered by the United States En&ironmental
Protection Agency or a state environmental unit" on lines 14 - 16
on pages 9 - 10.

The Reporter said it might be better to require notice to
the EPA of any abandonment of nonresidential real property.

Judge Restani stated that requiring notice of every abandonment
effectively would be no notice at all. Mr. Klee stated that he
favors the current requirement, which is limited to known claims
or cleanup obligations. The Chairman asked Mr. Kohn to revise
the proposed amendment so that the notice requirement in
subsection (a)(2) is limited to known claims.

Rule 9006 (b) (1) . In In re Village Green Agsociates, No.

AZ-94-1232-ZRH, slip op. (Bankr. 9th Cir. August 8, 1594), the
Bankruptcy Appellate Panel of the Ninth Circuit found several
ambiguities in Rule 9006 (b) (1). The Reporter stated that the
issues raised by the decision can be analyzed by considering two

questions: 1) Should a court have the discretion to act, in the
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absence of a request, to extend a chapter 11 claims bar date or
another deadline before the time period expires? and 2) Should a

court have the discretion to act sua sponte -- for cause but

without finding excusable neglect -- to extend a chapter 11
claims bar date or another deadline for all paities after the
time period has expired? The Reporter stated that the rule could
be revised to specify that the court has no discretion to extend
the deadline after the tiﬁe has expired absent a motion and a
showing of excusable negl%ct, or to speé{fy that the court can

extend the deadline for everyone for cause.

Professor Tabb moved to adopt the second, more liberal
alternative. The motion was amended to require an initial vote
on whether to amend the rule at all. Judge Meyers stated that

Village Green Associates was an unpublished decision. With one

dissent, the Advisory Committee voted against making any changes

in the rule.

Rule 2014. Harvey R. Miller, of the law firm of Weil,

Gotshal & Manges in New York, requested that the Advisory
Committee study Rule 2014 (a) and consider appropriate amendments
to clarify the duty to disclose. The Reporter stated that, in
fesponse to a resolution adopted by the House of Delegates of the
American Bar Association (ABA), the Advisory Committee considered
Rule 2014 at its meeting in March 1992 and decided not to amend
the rule. The Chairman said he‘put‘the matter on the agenda for
the purpose of deciding whether to revisit it. The Reporter said
he believes there are two issues: 1) Whether the rule can be
clarified by being more specific and detailed in setting forth
the facts that must be disclosed and 2) The application of the
rule to large cases in which strict compliance is difficult or
impossible. |

Mr. Smith stated that he was responsible for the ABA

resolution and that it was not intended to reduce disclosure. He
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v

said the rule should give bankruptcy attorneys who practice
around the country guldance as to what types of connectlons they
should disclose. Mr. Rosen stated that the rule does not address
supplementatlon, Wthh causes problems in large cases 1n whlch ‘

the partles change as the result of clalms tradlng

Judge Meyers agreed w1th the comments but expressed concern
that 1t would ~appear that the Adv1sory Comm1ttee\1s intervening
to give an attorney solace. Mr. Rosen said that the decision in
In re Leslle Fay, No. 93-B- 41724(TLB), Sllp op. (Bankr SDNY
December 15 1994), which prompted Mr. Miller’s letter, has been

settled and there are no pending appeals Judge Batchelder
expressed concern that claims tradlng could be used as a means of
dlsquallfylng competent counsel and said the letter heightened
existing concerns about the rule The Advisory Committee
unanimously approved a motion to revisit the matter. The
Chairman appointed Mr. Smith to head a Rule 2014 subcommittee.

Mr. Smith may select the other members of the subcommittee.
SUBCOMMITTEES

Local Rules. Ms. Channon distributed her memorandum on the

12 letters commenting on the proposed uniform numbering system
for local rules. She said the Advisory Committee also received
one oral comment from a former committee member. Ms. Channon
said the comments were generally either favorable or favorable
with qualifications or suggestions for modification. Two persons
were opposed to both the proposed system and the entire idea of

uniform numbering.

Msa. Channon said the Local Rules Subcommittee had decided

that the subdivisions of the national rules should not be carried

over into the uniform numbers, that the use of the prescribed

titles should be mandated for the uniform numbers, and that the
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uniform numbers should not have the exact same titles as the

national rules.

Professor Tabb suggesting putting all miscellaneous matters
in the 9000 series numbers unless there is an exact match with a
national rule. Mr. Sommer said it is more logical to assign
these rules to related national rules. Mr. Klee said there
appears to be little impetus for completely restructuring the
national rules and, therefbre, the Advisory Committee should go
forward with uniform numbers based on the current national rules.

Judge Leavy suggested that a list be published of the
uniform numbers for all local rules, rather than requiring the
districts to reorganize their rules according to the national
numbers. Mr. Rosen said the problem in implementing the uniform
numbers is that one local rule may relate to several national
rules. Mr. Heltzel said that it would require a tremendous
amount of work for each district to revise its local rules. He
suggested compiling a database of local rules and making it

available in a scannable format.

Judge Batchelder said the issue is no longer whether to
require uniform local rule numbers bﬁt what is the best uniform
number system. She said the question is what is the most
expeditious, most efficient, and least objectionable system.
Judge Meyers suggested that the districts be authorized either to
use the uniform numbers or to add references to the uniform
numbers to their existing rules. Professor Tabb moved to adopt
the proposed uniform numbers set out in the attachment to
Director Mecham’s memorandum of November 22, 1994, except that
references to subdivisions of the national rules are to be
deleted and cross-references are to be included. The motion

carried with one dissenting vote.

Long Range Planning. Judge Stotler led a discussion of the




24

report prepared by the Long Range Planning Subcommittee of the
Standing Committee. The committee members agreed that a five-
year term for the chair of an Advisory Committee is desirabie in
order to oversee the 1engthy rule—making processuand preserve an
institutional memory. There was no agreement on whether
committee members should be eligible for app01ntment to a thlrd

term or whether the terms should be for two, three or four years.

At the request of the Advisory Committee, the Federal
Judicial Center conducted a survey concerning the scope, format,
and organization of the bankruptcy rules. A memorandum setting
out the survey questions and a tabulation of the initial

responses was distributed at the meeting.

Mr. Klee said the survey has not been completed but that
some trends are apparent. He said that, although there is no
ground swell of sentiment for a complete overhaul of the rules,
there is support for improving the rules related to motion
practice and the interaction between the 7000 series rules and
the 9000 series. Ms. Wiggins stated that the survey indicated
there is room for improving a number of rules. Mr. Klee said
interest was expressed for developing ethical standards for
practicing before the bankruptcy courts. The Reporter stated
that the Standing Committee’s reporter is tackling the issue as
it relates to all federal courts.

Technology.. The Chairman assigned Mr. Heltzel, Mr. Klee,
and Mr. Sommer to the Technology Subcommittee and designated Mr.
Heltzel as chairman. The Chairman stated that he will ask Judge

James-Barta, a former member of the Advisory Committee and the
former chairman of the subcommittee, to serve as a consultant.
Professor Tabb stated that the American Bankruptcy Journal will
publish a symposium issue on the bankruptcy rules, including a

section on automation.
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Civil Rules Liaison. dJudge Restani stated that the Advisory

Committee on Civil Rules met in Philadelphia with a number of
experts to consider the need for revising Fed. R. Civ. P. 23,
Class Actions. She stated that, although the rule does not work
well in mass tort cases, there was little sentiment among the
experts for a major overhaul of the rule. She said the Civil
Committee will continue its exploration of the rule at a seminar

at New York University in April.

Alternative Dispute Resolution. With the help of Ralph

Mabey, a former member of the Advisory Committee, the
subcommittee has conducted a national survey on local Alternative
Dispute Resolution (ADR) programs in the bankruptcy courts.
Professor Tabb promised to distribute copies of an article on the

survey to committee members.

He stated that the ADR Subcommittee will meet at 3 p.m. on
May 24, 1995, to consider drafting an ADR proposal for the
September meeting. The meeting will be held at a hotel in the
vicinity of O’Hare International Airport. Professor Tabb asked
that any committee member interested in ADR contact him or
another subcommittee member before the May meeting. Several
committee members expressed their opposition to mandatory
arbitration or mandatory mediation.

\

Forms. Mr. Sommer said the Forms Subcommittee has almost
completed its revision of a number of forms and hopes to present
the new, revamped forms at the September meeting. He said the
Forms Subcommittee will meet at 10 a.m. on May 25, 1995, at a

hotel in the vicinity of O’Hare International Airport.
UPCOMING MEETINGS

The Chairman announced that the next meeting will be in

Portland, Oregon, on September 7 - 8, 1995. He suggested that
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the winter - spring meeting for 1996 be held in the eastern part
of the country. The Reporter suggested March 21 - 22 or March 28

- 29, 1996, as possible meeting dates. The committee members

agreed to inform Ms. Channon of their schedule conflicts for

1

e mza

those dates within one week. : L ' : "

}

Respectfully submitted,

]

James H. Wannamaker, III
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Item 2 is an oral report on the July
1995 meeting of the Standing Committee.
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TO:
FRbM:

RE:

DATE:

DL IR S AE T

ADVISORY COMMITTEE ON BANKRUPTCY RULES
ALAN N. RESNICK, REPORTER

SELF-STUDY REPORT OF THE STANDING COMMITTEE'S
SUBCOMMITTEE ON LONG RANGE PLANING

JULY 20, 1995

The Standing Committee on Rules of Practice and Procedure has

requested that each Advisory Committee review and discuss at its

next meeting "A Self-Study of Federal Judicial Rulemaking" that was

prepared by the Standing Committee’s Subcommittee on Long Range

Planning.

The Standing Committee welcomes the reactions and

comments of the Advisory Committees.

A copy of the Self-Study Report is enclosed for your review in

preparation for the September 1995 meeting in Portland.
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A Self-Study of Federal Judicial Rulemaking

A Report from t_hé Subcommittee or; Long Range Planning to the

Committee on Rules of Practice, Procedure and Evidence of the
Judicial Conference of the United States

July 1995

Introduction

At the June 1993 meeting, the Standing Committee directed the Subcommittee on Long
Range Planning to undertake a thorough study of the federal judicial rulemaking procedures,

o including: (1) a description of existing procedures; (2) a summary of criticisms and concerns; (3)

an assessment of how existing procedures might be improved; and (4) appropriate proposed
recommendations. | L | |

The self-study was deferred in anticipation of the January 1994 Executive Session and
related discussion. At that meeting, the Standing Cornmittee decided to solicit public comments.
Appendix A to this Report contains 2 Summary of the Comments Received. In addition, the
Subcommittee canvassed the secondary literature. Appendix B to this Report is an Annotated
Bibliography. An Interim Report was circulated in anticipation of the June 1994 meeting of the
Standing Committee. The Interim Report raised several issues for preliminary discussion at that
meeting and solicited further written comments from those in attendance. A draft was circulated
to the Standing Committee in January 1995, and now this semi-final draft has been completed.
The Chair of the Standing Committee wants to solicit comments from the Advisory
Committees, so the Subcommittee’s work will be back on'the agenda for the winter 1995-96
meeting of the Standing Committee. |

The following sections organize this Self-Study Report on the federal judicial rulemaking

procedures: a History of the origins of modern rulemaking; a description of Current Procedures;
‘'a discussion of Evaluative Norms; the Issues and Recommendations for reforms; and a brief

Conclusion.
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Historyl

Modern federal judicial rulemaking dates from 1958. A few paragraphs of history inform |
our understanding of current practice.

The Judiciary Act of 1789 first authorized federal courtsto fashion necessary rules of
practice.2 A lesser known statute enacted a few days later provided that in actions at law the
federal procedure should be the same as in the state courts.3 This created a system that seems
odd to.us today: a distinctly national procedure for equity and admiralty, coupled with a static
procedure, conforming to the procedure in each state asiof September 1789, for actions at law;
the procedure for actions at law remained the same while state courts altered their procedures.
The system became more odd, or at Jeast more uneven, in 1828 when a statute required federal
courts in subsequently admitted statesto conform to 1828 state procedures. The same statute
provided that all federal courts were to-follow 1828 state procedures, with some discretion, in

. ' Y 2 . . e . B o
proceedings for writs of execution and other én rocedures.4 This unsatisfactory system
i wing al reform such as the New York Code

prevented the fed
of 1848, which .

| [
L

ongress withdrew rulemaking authority
ns;in law conform to the corresponding state
ere were as many different sets of

The next legislative change came in 1872'w
from the federal courts and required that all acti

of the ? ederal Rules of Civil Procedure, a
15 'who worked and campaigned to bring
938, that is, for tpé\Ngﬁon’s first 150

‘Before i9“33, iﬂé”fcdcriaf court
AL

federal substantive commion law, eve

iral law, state substantive statutes, and

f couirse, ‘the substantive common law

mous 1938 S\aprt’lfmessCoun diversity
o T A T Dt

Tyson, which had stood since

: vy
‘ = ' T N SN SRR R b ‘
1 This portion of this Report is adapted from Thomas E. Baket;iAn/Introduction to Federal Court Rulemaking -
Procedure, 22 Tex. TechiL. Rev. 323, 324-28 (1991), : T T B : ‘

2 Act of Sept. 24, 1789, ch. 20, §17, 1 Stat. 73, 83.

3 Actof Sept. 29,1789, ¢h. 21, 62,1 Star. 93. || -

4ActofMay19,1828,ch. 68,4 Stat. 278.
P Iy | il e o o e .

5 Chasles E. Cﬁrh The ,%:haﬂ;ﬁge of a New Federal Judicial Procedure, 20 Cornell L.Q, 443, 499-50 (1935). -
6 Act of June 1, 1872, ch; 255, 17 Stat. 197 (repealed 1934).

7 “[T}he procedural law continued to operate in an atmosphere of uncertainty and confusion, aggravated by the
growing tendency of federal courts to develop their own rules of procedure under the licensing words of the 1872
Act that conformity was to be ‘as near as may be.” ® Charles Alan Wright & Arthur R. Miller, 4 Federal Practice and
Procedure §1002 at 14 (2d ed. 1987). o :

8 1d. §1004 at 21,
9304 U.S. 64 (1938).
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1842.10 And in the same year, after more than two decades of effort, national rules of procedure
were drafted by an ad hoc Advisory Committee appointed by the Supreme Court under the
provision of the Rules Enabling Act of 1934.11 Thus 1938 marked an inversion in diversity cases:
‘henceforth there would be federal procedural law and state substantive law. Those 1938 rules—
still recognizable today despite numerous amendments—established a nationally-uniform set of
federal procedures, abolished the distinction between law and equity, created one form of action,
provided for liberal joinder of claims and parties, and authorized extensive discovery.

The Supreme Court’s ad hoc Advisory Committee was comprised of distinguished lawyers
and law professors. While the ad hoc Committee members have been lionized for their
accomplishment of drafting the rules themselves, their more subtle but equally lasting
achievement was to establish the basic traditions of federal procedural reform.12 Two features of
that experience have characterized federal judicial ralemaking ever since: First, the ad hoc
Committee took care to elicit the thinking and the experience of the bench and bar by widely
distributing drafts and soliciting comments, evincing willingness to reconsider and redraft its
recommendations. Second, “the work of the Committee was viewed as intellectual; rather than a

.« mere exercise in counting noses.”13 The ad hoc Committee recommended to the Supreme Court
" what it considered the best and most workable rules rather than rules that might be supported

‘most widely or might appease special interests. Although the rulemaking process has been
revised over the years since, these two traditions have endured.

This positive experience located rulemaking responsibility inside the judicial branch, but
the modern rulemaking process took a few more years to evolve. A year after the new rules went
into effect, the Supreme Court called upon the ad hoc Advisory Committee to submit .
amendments, which the Court aceepted and sent to Congress,and which became effective in
1941.14 The next year, the Supreme Court designated the ad hoc Committee as acontinuing
Advisory Committee, which thereafter periodically submiitted rules amendments.through the
1940s and early 19505.15 In 1955 the continuing Advisory Committee submitted an extensive

report to theSupréme Court with numerous suggested amendments. The Court neither acted on

R ' LT L CAEE S gy I T T g « . -
- the Report nor explained its inaction. Instead, the Justices ordered the Committee “discharged

with thanks” and revoked the Committee’s authority as acontinuing body.16 =

The resulting void in rulemaking procedure was an object of concern expressed by the
American Bar Association, the Judicial Conference, and other groups:17 At the time, there was
no small controversy over whether the Court should designate a new continuing committee and

.

1044 USS. (16 Pet) 11 (184:2'):

11 Act of June 19, 1934, ch. 651, §§1-2, 48 Stat. 1064; Order Appointing Committee to Draft Unified System of
Equity and Law Rules, 295 U.S. 774 (1934). |

12 Wright & Miller, supra note 7, §1005.
13 Ibid.
14 Order Requesting Amendments from the Advisory Committee, 308 U.S. 642 {1939).

15 Continuance of Advisory Committee, 314 U.S. 720 (1941); Charles E. Clark, “Clarifying” Amendments to the
Federal Rules?, 14 Ohio St. L. J. 241 (1953). ‘ N ‘ ‘ )

16 Order Discharging the Advisory Committee, 352 U.S. 803 (1956).

17 The Ruié-Making Function and the Judicial C‘:qnfctence of the United States, 44 A.B.A. J. 42 (1958) (panel
discussion). . . .
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how the members might be selected. Dissatisfaction was expressed that the Supreme Court was

merely rubber-stamping the recommendations from the previous Advisory Committee, and

several of the Justices wete heard to agtee with that criticism, dissenting from orders, from time
o time, to complin that the proposals were not actually the work of the Court.18 Apparently, |
there were misgivings expressed behind the scenes about the tenure and influence of the

" y o L4 e v gh g s .
o g i i : 7‘!‘ P ) ““ Y p ;

msai i s i
wers debate between the Judiciary.and Congress ¢
o d‘ ! ) B ' .\ .

tio death.

Mo T i

aking process was desirable, but that the
ing procedures were designed by Chief

ef Judge John J. Packer of the

can Bar Association Con

Clark rec , ly walks' thd of the Queen M

tice, as the Chair of th N
téﬁpfgryl%éb hich
ce for advising t ”
b Y ! a N

gl

romulg:

rivile

3] 2t jp”frcpvt:cl
s,before
| > id a ":‘
R LR i,
attached torall rul he applicable'statute s:nfl;.lppmdcs
that any revision nall haye nojforce unless approved
‘ N S 1 h

18 E.g., Order Amending the Rules of Civil Procedure, 329 U.S. 843 (1946) (noting Justice Frankfurter’s reliance
on the judgment of the Advisory Committee); Order Amending the Rules of Civil Proceduire, 308 U.S. 643 (1939)
" (noting Justice Black’s disapproval); Order Adopting the Rulés of Procedure for the District Courts of the United
Stites, 302 U.S. 783:(1937) (noting Justice Brandc:s’ disapproval). ‘
19 Tom C. Clark, Foreword to Wright & Miller, supra note 7,atix. ‘ ‘
20 Act of July 11, 1~958, Pub. L. No. 93-12, 72 Stat. 356; P;;iil:l Discussion, The Rule-Making Function of the
Judicial Conference of the United States, 44AB.AJ .42 (1953).
21 The Justices continue to express their individual concerns about the Supreme Court’s appropriate role in judicial
rulemaking. Statement of Justicd White, 113 5.Ct, 575 (Apr. 22, 1993); Dissenting Statement of Justice Scah:,
joined by Justices Thomas and Souter, 113 8.Ct, 581 (Apr. 22, 1993); Order Amending the Rules of Civil
~ Procedure, 374 1U.S. 861 (1963) (opposing sltat;ejxjnc»nts‘:lgoffjusﬁcejs Black and Douglas).
22 Act of January 2, 1975, Pub. L. No. 93-595
the Rules.of Evidence, 57 Neb. L Rev. 908"

1978). |

i

8 Stat. 1926; Edward W. Cleary, Preliminary Notes on Reading
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by Congress.23 After a 20-year hiatus the Chief Justice reestablished an Advisory Committee on
the Rules of Evidence in 1993. This committee has embarked on a comprehensive review.

Second, Congress amended the Rules Enabling Act in 1988 to require the rules
committees to hold open meetings, maintain public minutes, and afford wider notice and longer
periods for public commentary on proposed rules.24 These amendments were designed to
increase attention to rules initiatives and public participation. Rulemaking today is more
accessible to interested parties than ever before. It is also slower, and the exchange is not an
unmixed blessing. In the wake of the 1988 changes, only Congress can change rules with
dispatch. This means that any group with a perceived pressing need seeks its forum in the
legislature rather than the judiciary, and today Congress regularly demonstrates its interest in
federal rules matters by holding committee hearings and amending the rules themselves. |

Current Procedtires25 .

Congress has authorized the federal judiciary to prescribe the rules of practice, procedure,
and evidence, subject to an expressly reserved legislative power to reject; modify, or defer any
judicially-made rules. This statutory authorization is found in the Rules Enabling Act.26

- Pursuant to this statutory authorization and responsibility, the judicial branch has developed an
. ¢laborate committee structure with attendant rulemaking procedures, The Procedures for the
Conduct of Business by the Judicial Conference Committees on Rules.of Practice and Procedure describe

the current procedures for judicial rulemaking.27 These rulemaking procedures were adopted by
the Judicial Conference of the United States: They govern the'opérations of the Standing
Committee and the various Advisory Commiittees in drafting and recommending new 5rMes or

amendments to the present sets of federal rules of practice and'procedure. '

The Judicial Conference of the United States consists of the Chief Justice of the United
States (Chair), the chief judges of the 13 United States courts of appeals, the Chief Judge of the
Court of International Trade; and 12 district judges chosen for a termof 3 years by the judges of
¢ach circuit. The Judicial Conference holds plenary meetings twice every year to consider
administrative problems and policy issues affecting the federal judiciary and to make |
recommendations to Congress concerning legislation affecting the federal judicial system.28 It
also acts through an Executive Committee on some matters. '

2328 U.S.C. §2074(b).

24 Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702, 102 Stat. 4642 (codified at 28 U.S.C.
§2073(c)).

25 This portion of this Repost is adapted from Baker, supra note 1, at 328-31, and Administrative Office of the U.S.
Courts, The Federal Rules of Practice and Procedure—A Summary for Bench and Bar (Oct. 1993) (hereinafter A
Summary for Bench and Bar). Thomas E. Baker, Recent Developments in the Federal Rules of Procedure: The
1993 Changes and Beyond, 11 Fifth Cir. Reptr. 531 (June 1994). ' :

26 28 U.S.C. §§2071-2077.

- 27 Announcement, 54 Fed. Reg, 13,752 (Apr. 5, 1989) (publishing Procedures adopted by the Judicial Conference

of the United States on Mar. 14, 1989).
2828U.S.C. §331.

. am——
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By statute, the Judicial Conference is charged with carrying on a “continuous study of the
operation and-effect of the general rules of practice andprocedure.”?9 The Conference is
empowered to recommend changcs and additions in the federal rules “from time to time” to the
Supreme Court, in order to Ypromote simplicity inprocedure, fairness in administration; the j Just
dctenmnauon of ]mgauon, and the ehrmnauon of unjusnﬁablc cxpense and’ delay ."30

To lpcrform‘ ese rcsponszbﬂmes ;of study‘an" ‘?drafnng, the ]ud:c:al Conferenr:e has € ehted
thc Commiit ules nf'Prac‘ﬁfcc "t “*duri id Evi 36

omrmttee coo:dmates thc rulemakmg responsibilities of the ]ud:cxal
ding:Committee reviews the recommendations of the various Adviso
rccammcndamons to the Judicial Conference for proposed rules changes
maintain consistency and otherwise promote the interest of justice.”32
tanding Committee, currently the Assistant Director for Judges Programs
Office of the U.S, Courts, coordinates the operanonal aspects of the entire
d maintains the official records of the rulés comuiittees, The Rules

fice of the Administrative Office: provides day-to- day adrmmstratxve and

‘ tary and the: various commxttecs.33 e T B

Rulemakmg procedures are elaboratc. : ‘ {  a

Thc pcrvaswe and substantial i 1mpact of the rules ori the practice of law in the federal
courts demands exacting and meticulous care in drafting rule changes. The
rulernakmg process is time-consuming. and involves 2 minimum of seven stages of
formal comment and review, From beginning to end, it usually takes two to three
years for 4 suggestion to be enacted 34 S

By deleganon from the Judicial Confcrcncc, authorized by the relevant statute, each
Advisory Comrmttee is charged to carry out a “continuous study of the operation and effect of

29 Tbid.
30 Ibid.

3128 U.S.C. §2073(b). The convention has been to refer to this Committee as the “Standing Committee on Rules
of Practice and Procedure” or simply the “Standing Committee.”

328US.C. §2073(b).

33 "Meetings of the rules committees are open to the public and are widely announced. All records of the
committees, including minutes of committee meetings, suggestions and comments submitted by the public,
statements of witnesses, transcripts of public hearings, and memoranda prepared by the reporters, are public and are
maintained by the secretary. Copies of the rules and proposed amendments are available from the Rules Committee
Support Office.” A Summary for Bench and Bar, supra note 25. .

34 A Summary for Bench and Bar, supra note 25.
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the general rules of practice and procedure” in its particular field.35 An Advisory Committee
considers suggestions and recommendations received from any source, new statutes and court
decisions affecting the rules, and other relevant legal commentary. In fact, “[p)roposed changes in
the rules are suggested by judges, clerks of court, lawyers, professors, government agencies, or
other individuals and organizations.”36 Copies or summations of all written recommendations
and suggestions that are received are first acknowledged in writing and then forwarded to each
member. The Advisory Committees meet at the call of the chair. Each meeting is preceded by
notice of the time and place, including publication in the Federal Register, and meetings are open
to the public.37 Upon considering a suggestion for a rules change, the Advisory Commitee has
several options, including: (1) accepting the suggestion, either completely or with modifications
or limitations; (2) deferring action on the suggestion or seeking adtﬁt‘ional information regarding
its operation and impact; (3) rejecting the suggestion because it does not have merit or would be
inconsistent with other rules or a statute; or (4) rejecting the suggestion because, while it may
have some merit, it is not really necessary or sufficiently important to warrant a formal |
amendment.38 . -

~ The Reporter to the Aﬂvisoq Committee, under the direction of the Advisory Committee

 orits Chair, prepares the initial drafts of rules changes and “Committee Notes” explaining their
- purpose or intent. The Advisory Committee then meets to consider and revise these drafts and
-submits them, along with an Advisory Committee Report which includes any minority or

separate views, to the Standing Committee. The reporters of all the Advisory Committees are

~encouraged to work together, with the reporter to the Standing Committee, to promote clarity

- and consistency among the various sets of federal rules; the Standing Committee has created a

' ‘Style Subcommittee, with its own Consultant, that works with the Advisory Committees to help
“achieve clear.and consistent drafts of proposed amendments. ‘

Once thc Standing Committee approves the drafts for publication, the proposed rules
changes are printed and circulated to the bench and bar, and to the public generally. Every effort
is made to-publish the proposed rules widely. More than 10,000 persons and organizations are on

- _the mailing list, including: federal judges and other federal court officials; United States

Attorneys; other federal government agencies and officials; state chief justices; state attorneys
general; law schools; bar associations; and interested lawyers, individuals and organizations who
request to be included on the distribution list.39 A notice is published in the Federa/ Register and
the proposed rules changes also are reproduced with explanatory committee notes and supporting
docunients if the West Publishing Company’s advance sheets of Supreme Court Reporter, Federal
Reporter~Third Series, and Federal Supplement.40 As a matter of routine, copies are provided to

er le ublishing firms. Anyone who requests a copy of any particular set-of proposed

‘6btain one.

35 See 28 U.S.C. §2073(b).

36 A Summary for Bench and Bar, supra note 25.

37 Notice of Public Meeting, 59 Fed. Reg. 59,793 (Nov. 18, 1994).
38A Summiary for Bench and Bar, supra note 25.

39 A Summary for Bench and Bar, supra note 25.

40 E.g., 115 S.Ct. No. 1, at exvi (Nov. 1, 1994).
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The comment period runs six months from the Federal Register notice date. The Advisory
Committee usually conducts public hearings on proposed rule changes, again preceded by. -
wxdely-pubhshed notice. Thie hearings typically are held in several geographically diverse cities to
allow for regional comment. Transcripts of the hearings are generally available. The six-month
time penod may be abbrevxat‘ d, and the publi¢ hearmg cut out, only if the Standing Committee.
or its Chair dettn'mnes that the administration of j Justxce‘ g:quxrcs that the process be e.xpedxted

The Standm Committee coordmates the work of. the several Advisory Committees,
mdmdually and omtly Although on ‘occasion the Standmg Comm:ttcc suggests-actual proposals
to be studied, its' chxef fanction'is to Tevi view the proposed rules changes recornmended by the
Advxsory Commnttees.‘t., ‘
preceded by public notic
- public ”é’éorﬁds any

RN
Ly

ttec attend the | meetings of the Standing
Commlttcc; ‘prcsent the proposed1 : “ommittee Notes. The Standmg .
Committee: may accept, reject, or modi ‘a pro‘ sal. If 4 Standing Committee modification
effects ausubstammal changc, the, proposal may be returned to the Advisory Committee: mth
| y§$1b1 cond' pubhcanon for another period of

Stan ‘ng Committee transmits the. proposcd rule
gether with the Advisory Committee Teport, to
3 o the Judlcxa.l Confer ‘é mcludes
madc, along wnh the rnmonty views

PG

}
T mmcndauons it approves to the
| ¥ Court retins the ultimate
il ghs'hc‘a by an Order of the Court.42
Supreime { , p ‘ rt, refusing to-adopt rules proposed to it and
making changes in the text of rulcs,. In practi wever, the Adwsoxy Comnittees and the

Standing Comrmttee are the main- cngmeé for procedu: I'reform in the federal courts. Under the

41 Notice of Meeting, 55 Fed. Reg. 25,384 (1990).

42 Order Amending the Federal Rules of Civil Procedure (Apr. 22, 1993), H.R. Doc. 103-74, 103d Cong., 1st
Sess., reprinted at 113 S5.Ct. 478 (1993).

43 The Supreme Court actually made changes in the original adoption of the civil and criminal rules. Wright &
Miller, supra note 7, §§2 n.8 & 1004 n.18. Charles E. Clark, The Role of the Supreme Court in Federal
Rulemaking, 46 J. Am Jud. Soc. 250 (1963). And the Court continues to do so. Order, 129 F.R.D. 559 May1,
1990); Order of April 27, 1995 (not yet reported).
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enabling statutes,44 amendments to the rules may be reported by the Chief Justice to the

'Congress at or after the beginning of a regular se¢sion of Congress but not later than May 1st.

- The amendments become effective no earlier than December 1-of the year of transmittal, if

Congress takes no adverse action.45

Since 1958 this rulemaking procedure has been followed regularly.46 Spirited debates have
been generated, from time to time, over particular proposals and sets of amendments. Some of

these controversies have been resolved within the Third Branch. In recent years, these ‘
rulemaking procedures have been followed with the result that particular proposals have been
sejected at each level of consideration—at the Advisory Committees, at the Standing
Committee, at the Judicial Conference, arid at the Supreme Court—often with attendant public
debate and occasionally with high controversy. Debate Likewise has attended proposals that have
been approved. For example, the last package of wholesale changes to the discovery provisions in
the Civil Rules drew a separate statement from one member of the Supreme Court and a
dissenting statement from three others. ‘ 1 |

were the subject of hearings in both the Senate and the House of Representatives. A bill to
rescind some of the discovery rules changes in that package passed the House, but did not reach
the floor of the Senate. Controversy akin to the separation of powers doctrine often surrounds
exercises of the legislative prerogative to pass a statute to effectuate a change in the federal rules
of procedure. Most recently, Congress included three new rules of evidence in the Violent Crime
Control and Law Enforcément Act of 1994.47 But over the years judges and the judiciary
regularly have been heard to urge that Congress should feel obliged to exercise. greater self-
restraint in this regard and defer to the Rules Enabling Act process.

-Other controversies have played out in the Congress. For example, the 1993 éme,ndments

Evaluative Norms48

 Itis worth a few pages to consider rulemaking procedures from a normative vantage, to ask
what are the explicit and implicit norms that overlay the entire enterprise of federal judicial
rulemaking, beyond the more familiar first level of abstraction that would consider the policy
underlying some specific rule change. This vantage includes rulemaking norms as they are
currently understood as well as how they might be “reimagined.” If rulemaking procedures are a

meta-procedure, in the sense they are the procedures followed to promulgate new court proce-

4428US.C. §62071-77.

45 But see Act of March 30, 1973, Pub. L. 93-12, 87 Stat. 9 (providing that the proposed Rules of Evidence should
have no effect until expressly approved by Act of Congress).

46 Order Amending the Rules of Civil Procedure, 480 U.S. 955 (1987); Order A}ncnﬂing the Rules of Civil
Procedure, 471 U.S. 1155 (1985); Order Amending the Rules of Civil Procedure, 461 U.S. 1097 (1983).

47 Pub. L. No. 103-322, 108 Stat. 1796; H.R. Rep. No. 103-711, 103d Cong., 2nd Sess. (1994). On unanimous
recommendation of the Advisory Committee on Evidence and of the Standing Committee, the Judicial Conference
informed Congress that in its view this exercise was imprudent and had produced seriously flawed language, The
Judicial Conference proposed an alternative text more in accord with the norms and drafting style of the other rules.

See Report of the Judicial Conference on the Admission of Character Evidence in Certain Sexual Mistonduct Cases (Feb.
1995).

48 This part of this Report is adapted, with permission, from a letter from Professor Oakley to the Chair of the
Subcommittee. John B. Oakley, An Open Letter on Reforming the Process of Revising the Federal Rules, 55 Mont.

. L.Rev. 435.(1994). _
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dures, then this segment of this Report, for what it is worth, might be described as a meta-meta-
proccdurc. To dcscnbe it th:s - way is to admit that t]ns part has the smell of the lamp about it.

Inadequacxes. Some argue that the: e.xxstmg norms to bc found in the federal rules are not
adequate and do not contemplate all that must be taken into account in 2 meaningful assessment
of rulemaking as a process. Rule 1’s goal for the fcdcral cwzl rules is the “just, spcedy, and
mm(pcnsxvc’ : 'natxon of every action.” Although th cif ms.
and econom : tec

spccd d, cconomy are tyvo sxdes of the same ﬁguratwe
Standing alone, th oﬁld argue fo dec.ldlng cvery

e.easily to cond emnanon o
r:forms, because bnccgls @

‘ otie hand Justxcc has somerhmg to do yvxth fairness to individuals. Civil cases ought

M‘M‘

! Hr”n"

\ﬂt——th: outcorne that
; ifiall uncertamtyx ]eamng
aw, and xf'somety nself ould’

wou ld follow if ¢ every relevant fact were known with

ap lication 'were ‘wrung out of every relevant
OTTIH éxtraordmary plﬁblscne resolve whether the
fa particular case should be

On the other hand, jusnce also has somct}nng to do with concerns of equality and
aggregate social efficiency. If we were to allocate'all of our resources to attaining the Nth degree
of accuracy and absolute equity in our determinations of legal liability in a particular case, there

would be far less, if any, resources left to adjudxchf other deserving cases, let alone to accomplish
all of the other functions, government peffbrms esides deciding civil disputes. Moreover, if
equity were given a standing veto over preégxz lcgal rules as applied to the actual facts of any
given case, we would subvert the system of  protected expectations that perrnits a
society to function amid a welter of tonﬂacung‘u aterests without every such conflict becoming a
contested dispute brought into court. '

The fact that Rule 1 speaks of a just determination in every case, not only the one before a
judge at any given.moment, is more a reminder of the inevitable tension between concerns of
* faimness and efficiency than a criterion for. resolving that tension. It should therefore be no
surprise that the history of federal civil procedure under the Federal Rules has featured a
continuous but seldom exphcxtly elaborated struggle between what might be labeled the “primacy
of fairness” versus the “primacy of efficiency.” The “primacy of faimess” argues for subordination
of procedural rules in favor of reaching the merits of the parties’ dxspute under the substantive
law, and conditioning the finality of determination on liberal opportumnes for amendment of
pleadings, rcconsadcrapon by the trial court, and appellate review. The “primacy of cﬁicxcncy
argues for rigorous enforcement of procedural rules to narrow the range of the parties’ dispute
and to expedite decision, and limiting the opportunity for, and scope of, appellite review.

Alternatives, What alternative or additional norms might be imagined for federal judicial
rulemaking, beyond-the norms that might be considered for the particular rules'and procedures
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- themselves? Federal rules of procedure should be adopted, construed, and administered to

promote five related norms: efficiency, faimess, simplicity, consensus, and uniformity.

The application of the norm of efficiency to the rulemaking process requires an assessment
of how costly it is to initiate consideration of a rule change and for that proposal to proceed to
.implementation by the federal courts. That assessment is itself rather complicated, requiring, for
instance, consideration of the social cost of the rulemaking process in terms of how much more
time the rulemakers would have spent adjudicating cases, representing clients, or teaching

students and conducting resedrch, had they not been involved in the rulemaking process.

The assessment of the efficiency of the rulemaking process is further complicated by being
interactive with assessment of the efficiency of the actual rules the rulemaking process produces.
A conservative and time-consuming process.of rulemaking may be less costly than fast-track
rulemaking that taxes the litigation system with a constantnéed for retraining and a high rate of
error attributable to unfamiliarity with as-yet unconstrued fiew rules, unless it can be shown that

 the long-run efficiency gains of new rules are consistently high: The inefficiency of frequently

changing the rules might argue either for keeping the rulemaking process inefficient and thus

- resistant to proposals for change, or for adopting some form of staging procéss by which rule
- changes are limited, absent exceptional circumstances, to a-prescribed schedule of orice every so

many years. Moreover, since the Judicial Conference does not have monopoly power'in

- rulemaking, the relative efficiency of either an inert or'a volatile judicial rulemaking process will

be determined, in part, by the efficiency or inefficiency of the rules likely to be produced by direct
Congressional action, or by Congriessional delegation of 16cal rulemaking power to individual

r

deemed unduly torpid.

- district courts, should centralized rulemaking by the Judicial Conference'committee structure be

As applied to the rulemaking process, the norm of fairness calls not only for receptivity to
proposals for change by those not directly vested with rulemaking power, but also for access to
the process of implementing a proposed rule change by those whose interests are most likely to
be affected by any proposed change. How seriously is public comment encouraged and

. facilitated, and is this a pro forma gesture or is there evidence that adverse public comment

makes a difference in the progression of a proposal into a rule change? As applied to the rules
that the process produces, the norm of fairness requires evaluation of whether changes in the

- rules promote or retard the likelihood that individual ‘cases will come to the right result, whether

by adjudication or pro tanto by settlement, in relation to the efficiency gains or losses that result
from such changes. Is the rulemaking system biased in favor of ratcheting up efficiency at the
expense of fairness, or vice versa? " o o |

The norm of simplicity, specified in 28 U.S.C. §331, serves the related interests of both
efficiency and fairness. Unduly complex rules of procedure not only increase the cost of training,
compliance, and enforcement, but also increase the likelihood of mistakeén and hence unfair
application. Any rulemaking process that regularly produces unduly complex rules of procedure

- or unduly complicates existing simple rules threatens the systemic goals of efficiency and fairness.

- Asapplied to the rulemaking process, the norm of consensus overlaps, but does not B
duplicate, the norm of fairness. The norm of consensus dcmaﬂds,_ﬁrs‘t, that the rulemaking
process be sufficiently open to public input to be fairly representative of, or at least sensitive to,

the interests of those who will be most affected by the rules it produces. But this norm demands

more than mere notice and the opportunity to be heard. There must be some sharing of, or at
least constraint upon, the power to make new rules, so that a lack of consensus about the wisdom
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of problematic proposed rules will normally suffice to block the adoption of such rules.
Consensus should not be too strong a norm, however, because it favors the status quo. At the
same time, the expectation for consensus should render the rulemaking process sufficiently inert
to resist utopian reform by policymakers who are so'detached from the arena of litigationto
‘which the rules are directed that they are indifferent to'the practical impact of rule changes upon
those most affected by them. . .~ ' .. . T we o T o

St " LS

of federal
appli
sub

ure for litigating actiof
rt's‘rules ‘of civil proce

come and thatja speci
hat gourt; f

gl Al i!‘:jrml‘v i
- idiosynerasies
counsel.

Issues and Recommendations

In ‘ﬂﬁé‘";ééﬁon of this Repoff, we turn to issues, analyses, and recommendations. The
organization to be followed will take up issues related to the five entities in rulemaking: Advisory
Committees; Standing Committee; Judicial Conference; Supreme Court; and Congress.49

b i . } i ‘ ’ ' R .

oo

N A AdViéqryCommiﬁiées

Memberships: Criticisms have been leveled at the composition of the various rules
committees. First, there have been allegations of an under-representation of the bar, particularly
active practitioners, and of other identifiable interest groups within the bar, such as public.
interest lawyers. The often implied but sometimes explicit objection is that the Advisory
Committees are dominated by federal judges. Second, there have been allegations of a fack of
diversity of members. The argument is that the diversity of the Advisory Committees ought to

' mirror the diversity of the federal bar, which includes more women and minorities than are

““““

Y T g g g
currently found on the federal bench. =~ = ¢ |

These are considerations for the attention of the appointing authority, the Chief Justice. In
recent years, the Advisory Committees have been enlarged to include more non-judges. Whether
they (and the Standing Committee) have already become too large for sustained exchanges and

49 Prqfés;gr _Ca.;l Tobias ‘assfxgted_ in the compilation of issues for consideration in this part of this Report.
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careful discussion is an interesting question; drafting by large committees is rarely successful. We
. doubt that they should be much larger; perhaps they should be smaller. At all events, the rules
*-committees are committees of the Judicial Conference of the United States, the policy-making
entity of the Third Branch. They are not “bar” committees. The notion of representativeness,
i.e., that there ought to be a seat on the Advisory Committee for each identifiable faction of the
bar, contravenes the tradition of federal rulemaking based on a disinterested expertise, as opposed
to interest-group politics. Rulemaking ought not follow public opinion or bar polls.

Federal judges ought to remain a majority of the members of the Advisory Committees.
They have the knowledge and time to act in the best interest of the public those courts serve.
They are of course lawyers too, with substantial experience on both sides of the bench. The
ability to compare these two experiences (not to mention the diverse backgrounds that brought
still others to the bench) makes judges especially appropriate rulemakers. This is not to say that
the appointing power ‘ought to be exercised without regard to the concerns we have mentioned.
It is enough to suggest that these considerations be given apprapriate attention within the "
present appointment process and that efforts be made to identify well-qualified candidates with
diverse personal and professional experiences. Some recognition may appropriately be given to

. enduring divisions'in the practice of law. For example, the Advisory Committee on the Criminal

Rules includes a representative of the Department of Justice and a Federal Public Defender.
Analogously, the Civil Justice Reform Act of 1990 required that advisory groups be “balanced
and include attorneys and other persons who are representative of major categories of litigants” in
each district.50

~ To help achieve these goals, the Chief Justice now solicits advice widely from within the
federal judiciary and the Administrative Office of the U.S. Courts. The Chief Justice could
conside; secking suggestions from the American Bar Association and similar other organizations
as well.31 , :

[1] Recommendation to the Chief Justice: Appointments to the Advisory |
Committees should reflect the personal and professional diversity in the federal
bench and bar. \ L

Length of terms: Members’ terms on the Advisory Committee should be long enough to
maintain continuity and to allow a member to see a proposal through to adoption, but not so
long as to create inflexibility and to render rulemaking an “insider’s game.” The present practice
is to appoint members for an initial three-year term followed by a second three-year term. On
balance, this s¢ems a reasonable normal term of years for members, but the Chief Justice should
make exceptions when appropriate to help committees follow through with extended rulemaking
projects.

Members must master a potentially bewildering number of proposals within a'c‘omplcx ‘
process. The Chair, Reporter, and veteran members of the Advisory Committee can be of great
assistance. The rotation on and off of the Advisory Committee affords new members 2 break-in

5028 U.S.C. §478(b).

51 See also Proposed Long Range Plan for the Federal Courts (May 1995) Recommendation 30, Implementation

Strategy 30c: “In developing rules, the Judicial Conference and the individual courts should seek significant

participation by the interested public and representatives of the bar, including members of the federal and state
nches.”
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period. This by-product is reason to maintain the staggered terms. Still, more formal assistance
might be appropriate. This might take the form of an orientation meeting scheduled the day.
before the regular meeting of the Advisory'Committee, attended by the new members, the
Chair, and the Reporter, and perhaps others. Additionally, the Standing Committee and the,
Advisory Committées should continue to invite members whose terms have expired to attend the
miceting after their term ends, in order to promote continuity. . S |

e o

k

A vy Ny ‘H" ‘M.,, g 't | P
the'Advisory Committees: Chairs and Reporters of the
should schedule orientation meetings with new members.

E
)

Resources'and support: Members of the Advisory Committees need sufficient resources
and support for their part-time but nonetheless important duties. The permanent staff from the
Administrative Office provides necessary logistical support for attending meetings and related
duties. The Reporters provide important expertise and drafting assistince. Members exchange
information about new developments as a matter of routiné. Liaison members of the Standing
Committee also contribute to the smooth operation of the committee system. The paper-flow
through the Advisory Committees is substantial. The relevant literature in each of these areas of
the law is growing rapidly. =~ © R .

Because conmittee members are part-time rulemakers it might be useful to provide them
with some regulit entrée to the secondary literature, including law journals and social-science
publications that have some bearing ‘on their responsibilities. The Reporters are the most logical
bibliographers. - I ’ “

Various Advisory Committees have planned in-house seminars, presentations by panels of
experts in their field, to bring members up-to-date on recent developments. These “continuing
education” events should be continued. | | '

[4] Recommendation to the Advisory Committees: Each Advisory Committee ought
to consider adding to the Reporter’s duties two tasks: first, regularly circulating
law journal articles, social-science publications, and other pertinent articles;
second, arranging and organizing in-house seminars.
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. Outreach and intake: One frequently heard criticism of federal rulemaking is thatitisa .
closed process dominated by insiders and elites. The twin complaints are that some worthy
proposals go begging for lack of a sponsor and some equally unworthy proposals are pushed

through the process by members with an agenda. In fact, anyone can suggest a rules amendment;
the Committees’ meetings are open to the public, periods for public comment and public
hearings are routine steps; proposed rules changes are widely published and distributed;52 and the
official records of the various rulemaking entities are public documents, Unless a flood of
comments prevents it, the Advisory Committee (through its Secretary)acknowledges
correspondence and later advises every correspondent of the action taken on his or her proposal.
But even inaccurate perceptions have a way of overtaking reality, and they cannot go. ‘
unchallenged. The Administrative Office’s brochure entitled The Federal Rules of Practice and
Procedure—A Summary flfajf Bench and Bar is a good example of the ongoing effort to correct
misconceptions about federal rulemaking, In August 1994 the Chair of the Standing Committee
wrote the presidents of all state bar associations, requesting them to-designate persons to receive

drafts and make comments; so far more than half of the state bars have done this.

" To pifomo‘t#‘b}cptﬂ the éppearaﬁcp énd reality of openness, greater uses of ﬁ;chnology should
be explored. The extensive mailing list for requests for comments on proposed niles ¢hanges
usually generates only a few dozen responses. Not infrequently, public hearings scheduled for

" proposals are canceled for lack of interest.

There are alternate ways to reach interested persons. For example, the public hearing before
the April 1994 meeting of the Advisory Committee on the Criminal Rules was broadcast on C-
SPAN. Other thingsmight be tried. Public hearings might be conducted relying on closed-
circuit television, Proposed rules changes, now appearing in print:media and on commercial
services, can be made available electronically on the Internet promptly. The judiciary could

‘maintain aWorld Wide Web server at minimal cost.53 If the committees operate their own

server, persons should be permitted to lodge their comments online for collection and transmittal
to the Advisory Committee. E-mail availability networked internally within the Advisory
Committee might be feasible, once the judiciary-wide network is'operational.

R SR I NN E L ; ‘ oot .
[5] Recommendation to the Administrative Office: Electronic t{mh‘;nolfo‘gies should
. be used to promote rapid dissemination.of proposals and receipt of comments.
The need for research: It is frequently asserted, most often by academic critics,54 that
Jrulemaking today is too dependent on anecdotal information rather than empirical
es.changes more often than not depend on the legal research of the Reporters
withithe informed judgment of the members of the rules committees. To make this

52The mcmora.ndum from ]ohﬁ K. Rabiej to the Standing Committee, dated December 6, 1994, details these
procedures. The mailing list contains 2,500 names. Any given recipient who does not respond over the course of
three years will be replaced with a new name.

53 The Administrative Office has established 2 home page at http//www.uscourts.gov, but the page is still “under

construction,” meaning that comprehensive links to major data sources have not been established. Other institutions
have taken the ledd. Cornell has put several sets of rules online at http//www.law.cornell.edu, and Professor

“Theodore Eisjan&rg has made the AO’s entire database available, with search and computation abilities added, at

http:llt‘c}‘déiy.l‘aw.‘fc‘}&mcﬂ.edu;:8090/questata.htm. Undoubtedly there are other sites. -

54 Bake, supra note 1, at 334-35. See particularly Stephen B. Burbank, Ignorance and Procedural Law Reform: A

- Call for a Mbratorium, 59 Brooklyn L. Rev. 841 (1993). -
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argument is not necessarily to find fault with the model of disinterested experts as rulemakers.
"Nor does the argument deny the not-infrequent, well-documented instances when ruleakers
have relied on'empirical research,55 Yet not enough has been done to incorporate cmpmcal .
research i into rulemaking oni a regular basis; The major ' dxﬁicultxcs. research is expensive, it takes
4 i ﬁ‘nd thc results are of doubtful utlhty when they come from dcmonstratxon pro;ects
riments—which are rare indeed—or sophisticated econo

’ "'pcm empirical resedrch
techmqucs ct ”t.bc chortcrs to'be well:
I 2300 ! n g

vcrsed m rmh

wh nu‘}iv

An empirical :cs;arch‘ ro_;cct of ngﬁd‘ ‘ akmg place under the auspxces of the
Civil Justice Reform,Act.of {99@ 56 ‘lndée‘d liggested that thé“‘p‘rogra‘
by-district plans for.case. management has bd mbe‘cond track of federal rulemaking
that threatens the pe ca‘.lﬁpguqality bchx ‘ d“thc Rules.

Enabling'Act proc
for empirical resea‘r)‘;» 1]

with other dasmc s.‘
evaluation undtr th Al

c mgemcnt.
But, as members of the Stari

anding "f; 15} th y Standmg Ct)mrmttcé‘ has established
a liaison with that @omnmttéc.hCongrcss has eXtendcd the deadline for reporting toDecember
31, 1996.57 | ‘

ER IO : W T

55 Bakcr, supra fiote 1 at 335 ‘
56 Pub. L. No. 101- 650 104 Stat 5089 (1990) ‘ Ol o o ‘
57 Pub. L. No. 103-420, 103rd Cong., 2nd Sess. (Oct. 25, ;994). ‘ . R
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The Advisory Committee on the Civil Rules has the most direct interest in the evaluation
- of the delay and cost reduction plans. That Advisory Committee will be obliged to conduct its
own assessment of the final report to Congress with the expectation that some local innovations
in practice and procedure will deserve to be incorporated into the Federal Rules of Civil
Procedure—and that less successful innovations will be abandoned, if necessary by being
forbidden in the national rules. (We return below to the subject of uniformity.) The final report
of the RAND study will provide the Advisory Committee with data for assessing future
proposals for rules changes. In the long run, the Advisory Committees and the Standing
Committee ought to be expected to learn to better utilize empirical research during the
“evaluation and reporting cycle. To this end, the Standing Committee should request that the
Advisory Committee on Civil Rules provide a written report generalizing from the experience
with the 1990 Act. : o -

[7] Recommendation to the Advisory Committee.on the Civil Rules: The Advisory
Committee should report on and make suggestions about how data gathered
from the experience under the Civil Justice Reform Act of 1990 might effectively -
be used in rulemaking. S

Finally, the Standing Committee ought to go about gathering information about the
experiences With the phenomenon of local options in the national rules. As part of the 1993
amendments to the Federal Rules of Civil Procedure, districts were afforded the discretion to
opt-in or opt-out of various discovery rules changes. The resulting patchwork provides the
equivalent of field experiments in the effectiveness of the optioned rules changes. The Federal

 Judicial Center has begun to collect data on the experience with opting in and ogf. The Standing

Commiittee should recommend that the Advisory Cémmittee on Civil Rules, in conjunction
with the Federal Judicial Center and scholars, seek to evaluate and compare the experiences
between districts that opted-in and those that opted-out. This study ought to assess the
particular measures involved and offer guidance to the Standing Committee on the future
appropriateness of writing local options into the natipnal rules. There should be no bias in this
inquiry: although it has long been a belief of the Standing Committee that uniform rules would
facilitate a national practice, this belief should be investigated rather than treated as a shibboleth.

8] ‘Recommendation to the Advisory Commitfe‘k on the Civil Rules: The Advisory |
Committee should assessithe effects of creating local options in the nitional rules.

B. Standing Comimittee

Membership: The discussion about the composition of membership on the Advisory
‘Committees will not be rehearsed here. Much of it applies to the Standing Committee.

It has been suggested that the Standing Committee should be reconstituted to consist only
of an independent chair plus the chairs of the various Advisory Committees—or perhaps to have
overlapping membership with the Advisory Committees, comprising the Chair plus one or two
members of each Advisory Committee. Such a change would reduce the effectiveness of the

Standing Committee as an independent voice (and a check), but it would increase continuity and

ensure that each member is more thoroughly versed in the subject. The Chief Justice should -
consider each side of this balance in selecting the composition of the Standing Committee. One.

middle position between constituting the Standing Committee wholly from members of the

Advisory Committees would be to make the Chairs full members of the Standing Committee,
giving then de jure the roles that many have assumed J¢ Jarto in recent years; participating in the—
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discussion of subjects of Advisory Committees other than their own and exercising substantial
influence (but not voting). We make rio concrete suggestion herc but agmn commcnd thxs
possxb:hty to.the consxderatxon of the C}uef Justxce. RN : :

( h;ef]usq;ce Appomtments o'theiStandir o,
ecs“should reflect thewfpers'o“ and professmnal dxvgrsny in thefede

benich ana bax.

Assunng mfonmty Thc Rules Enabhng Act process is supposed to achxeve and rnaintain
a uniform na tem of federal practice and procedure. National uniformity has been
undermined by three factors. First, the ADR moverent has created a menu of “nouveaux
proceduxcs”s 8 that ‘present choices of different resolution. procedures for different kinds of
disputes: Second, 1 the Civil Justice Reform Act of 1990 balkanized rulemaking authority. Third,
the Standmg C mrmttee has followed somet}nng ‘of a reverse King James Version of rulemak.mg
that taketh 7iafid then “giveth”: the Standmg Committee’s Local Rules Pro;ect has

1les wmth thc nanonal rules, bumn reccnt rules amendments, e g  Fed. R Civ.

ss lcgmlanon mter\iencs; ;nsxsts that local ru.les be consxstent thh, ﬂand

lrules. - b : ‘ T

To 1dcnt1fy thcse r.hrec dcvelopmcnts isinot to. pass Judgment on them, a.lthough the worry
often heard is that thc federal courts are revemng to the pre-1938 era,of local procedure. It
ate for our, Subcomm:ttce of the Standing Committee to recommend a
‘ s—though we. have already suggcstcd taking a.good
n jqucnces. The ]udxcxa;l Cenfcrence s own Long Range Planning Committee
tia concrete solution.’? .ur exercise in taking the long-range view would
te if ‘d1d not at least draw at;twcnnon to a worryexpressed by many on the/bench
¢ bar. "The worry is that the national ‘rules and rulemaking are well on their way to
bccommg merely the lounge act and not the main room attraction in federal pracncc and

procedure.

{10] Recommendation to the Standmg Commlttee. The Standing Committee ought
1o keep the goal of national uniformity prominent in its expectations and
: decxsxonmakmg The Local Rules Project initiatives should be understood as a
part-of the continuing duty of the Standing Committee. There ought to be a
strbng but rebuttable presumpt:on aga.mst local opuons in'the natmnal rules.

i

58 Baker, Supra note 1, at 334, B X

59 Proposed’ Long Rznge Plan for the Federa! Cou.rts {Mar. 1995) Recommcndatxon 30, Imp]emcntatxon Strategy
30b: ‘Thc national rules should strive for greater uniformity of practice and procedure, but individual courts should
be pcnmttcd fimited flexibility to account for dxﬁ'cnng local circumstances and to experiment with innovative
procedures.” - ‘
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Redrafting proposals. The main task of drafting proposed rules belongs to the Advisory
Committees. The Advisory Committees possess the requisite expertise and serve as the focal
point for suggestions and public commentary on the present and proposed rules. Rulemaking
procedures and tradition, however, recognize that the Standing Committee may revise drafts of
proposed rules submitted by the Advisory Committees, before or after the public comment

- peried. Those procedures and traditions likewise anticipate that the Standing Committee will

exercise self-restraint. Members of the Standing Committee should communicate concerns about
style and grammar to the Chairs of the Advisory Committees before the meeting of the Standing
Committee begins, to permit these matters to be rectified off the floor (it is easier to draft in
small, peaceful groups) and presented to the Standing Committee in writing to facilitate careful
reflection. Meetings of the Standing Commiittee then can focus on substance. We recognize, of
course, that style and substance may be inseparable. If in the considered opinion of the Standing
Committee a proposal requires substantial changes for either style or substance, the proposal
ought to be returned to the Advisory Committee. This division of the rulemaking labor obliges
the Standing Committee to be aware of its function and respectful of the role of the Advisory
Committees. - e A ' ‘

+ [11] Recommendation to the Standing Committee: The Standing Committee and
~its members must be' mindful that the primary responsibility for drafting rules
changes is assigned to the Advisory Committees. Members of the Standing
Committee should facilitate careful changes in language. If in the opinion of the
Standing Committee a proposal requires substantial changes, the Standing
Committee should return the measure to the Advisory Committee for furthér
consideration. -

Reporter. The Reporter to the Standing Committee has duties different from the those of
the Reporters to the Advisory Committees. The former serves as a drafter, but the limited
drafting function of the Standing Committee likewise limits this responsibility of its Reporter.
The Reporter facilitates communication between the Advisory Committees and the Standing
Committee, especially between regular meetings of the Standing Committee, by attending the
meetings of the Advisory Committees and by communicating with their Repoiters. The
Reporter advises the Chair, assists the Administrative Office rulés committee staff, and
cooperates with the Federal Judicial Center. The Reportér monitors Congressional activities that
are related to rulemaking and rules proposals. The Reporter ke‘c\p‘jys the Standing Committee
abreast of commentary and literature related to the rules and rulemaking. “The Reporter performs
outreach efforts such as appearing before bar groups to familiarize the professich and the public.
with the rulemaking process and particular proposals. The Reporter serves as a'director for

- special projects, such as the Local Rules Project. The Reporter sé. an advisor to.the
Standing Committee, as for example with the pending challenge't Ninth Circuit Rules

jointly filed by several states’ attorneys general. The Reporter, as

I
i

: by several i€ eporte ﬁ%ar‘-ig%yrgé"iﬂgnge” of the
Standing Committee; pursues long range proposals for rulemaki R

onsuming, the Standing

If these duties continue to increase and become more time-consur th
Committee may eventually decide to appoint an Associate Reporter to assist the Reporter. The

sense of the Subcommittee is that things have not yet reached that point. If the Standing
Committee accepts the fecommiendation below to allow the Sub: ommittee on Long Range
Planning to lapse as well as other recommendations made here that would add to the duties of
the Reporter, then an Associate Reporter might be needed sooner rather than later. Therefore,
our recommendation'is open-ended. " SRR (. o
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[12] Recommendation to the Stand.mg Committee: The Standing Committee
- should take cognizance'of the § growing demands being placed on its chortcr and
eventua]ly should consxder whether to appomt an Associate Reporter. .

Liaison members. anxson membcrs from the Standmg Committee attcnd and have the
privilege of the flooratm eungsl of the Ac visory Committees. This i innovation ought tobe
contmucd with son g a:more definit le for the harscm m

isory Co ees and the
Standmg C‘ the language of the federal
rules. The Supre sywhich produces. differences
in style acros ) : older rules,
and when se ‘dhangcd ‘must”
to “shall” 1 jiof the kind
now under : ea ning (even
as other unj e Federal
Rules of:Ct ! have goi ugh' omplete 3 : Appellate
Rules are haiﬁr{ 1‘ What.remaitis ver, ishow 1 eed with the
sets of restyled ryles. The Long S ‘ ) iSpe tspective on this
frequent top v

Stanc ngComxmttee

of f ‘ﬂeral rules.,

iy

theire v

led séis

htégramon, In 1992 thew Standmg
1 nd ‘Substantxve‘ Intcg;'atlon* As its name

p a‘smgle nu bcnng system

\has lapsqd into desuetude.
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The Subcommittee has attempted to monitor the work of the]udicial'Conferenée’s Committee
~on Long Range Planning. It recommended and performed this self-study of rulemaking

procedures.

expired; his vacancy on the Subcommittee has not been filled. The two remaining members
unanimously and enthusiastically recommend that with the completion of this Report the
Standing Committee disband the Subcommittee on Long Range Planning. (Similarly, in June
1995 the Chief Justice discharged the Judicial Conference’s own Committee on Long Range
Planning.) Another option is to assign long range planning in rulemaking to the reportorial
function, perhaps on the occasion of creating the position of Associate Reporter, as is anticipated
in a previous recommendation.

-~ The term of one member of the Subcommittee as a member of the Standing Committee

[15] Recommendation to the Chair of the Standing Committee: The Subcommittee
on Long Range Planning should be abolished. Any issues regarding long range
. planning in the rules process ought to be reassigned to the individual member of
‘the Standing Committee who serves as liaison to the Committee on Long Range
Planning of the Judicial Conference and to the Reporter.

C. Judicial Conference

The Judicial Conference performs a function somewhere between the Standing
Committee’s and the Supreme Court’s. For the most part, the Judicial Conference evaluates

- = proposals on the basis of the paper record compiled by the Advisory Committees and the

Standing Committee, and it gives thumbs up or thumbs down (the latter rarely) without making
changes. We do not make any recommendations concerning the way the Judicial Conference
deals with proposals from the Standing Committee—except for the obvious implication that a
change in the role of the Supreme Court (discussed below) would alter the role of the Judicial
Conference, and vice versa.

D. Supreme Court

The main issue regarding the Supreme Court’s participation in judicial rulemaking is
whether the High Court should continue its role in the statutory scheme. Congress has
designated the Supreme Court as the entity with power to promulgate rules for the federal
courts, subject to the possibility of legislation during the seven months between proposal and

~ effective date.

Historically, the Court’s role has been justified on two levels. First, the Supreme Court, as
the highest federal court, exercises supervisory powers over the lower federal courts, Second, the
prestige of the Court lends legitimacy and authority to the rules. '

Commentators and individual Justices have questioned these justifications and argued that
the Court’s role is, in the pejorative, to serve as a “rubber stamp.” Others on and off the Court
have answered that the historic rationales still apply. They draw attention to the occasions when
the Supreme Court has disapproved or altered draft rules and to the dissenting statements from
some of the Justices regarding particular rules. There is the further, but inevitable, complication
that the Supreme Court frequently is called on to interpret the rules and to decide whether they
are valid under the Rules Enabling'Act and the Constitution. ‘ |
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Justice White’s statement regarding the 1993 package of amendments summed up his 31
years of experience in judicial rulemaking.60 He concluded that the Supreme Court’s =
“promulgation” of rules functionally amounts to a certification to the Congress that the Rules
Enabling Act procedures are in place and operating properly and that the particular proposals
before the Court are the careful products of that rulemaking process. The transmittal letters from
the Chief Justice since then have made the same poi rl diffe
Justites ad differe 0 udi ‘

There is one other possible change worth mentioning. A few years ago, the British |
Embassy sent a diplomatic note to the Court concerning the implications of a proposal for
service in.foreign countries . The measure was returned to the Judicial Conference for further
consideration: After'the concerns of the foreign governments were addressed, the proposal went
forward. In the aftermath of that round;of i{ulama}cﬁng,‘,L;hc!]usticcsgix;;foﬁntd‘ the Standing
Committee that they wanted to be alerted to any controversy or objections to particular
proposals, as part of the written record forwarded with the rules packages. The Supreme Court
may want to consider whether it wishes to invite public comments on the rules in the wake of
these transmissions—for there is nio other, opportunity for public comment.after the Advisory
Committees hold hearings. . . .« ¢ .. o0 % b0

e
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[16] Recommendation to the Judicial Conference and the Supreme Court: The,
Conference and the Justices should consider whether it is advisable to establish a
‘procedure for a period of publicinotice and written comment during the Supreme -

e LT Vg g e e
,Court’s evaluation of proposed rules. ;

ua

i

E. Congress

The separation of powers that is part of the structure of the Constitution is not designed
for efficiency. By creating federal courts and defining their jurisdiction, Congress keeps the
qf;mise of the Preamble to “establish justice.” Rulemaking is a legislative power delegated to the

ird Branch. The line drawn in the statutory authorization allows rules dealing with “practice
and procedure” but prohibits rules that “abridge, enlarge or modify any substantive rights.”61 On
the judicial side, this distinction requires careful discernment.

Congress has the power to adopt rules and procedures for the federal courts.62 “May” does
not imply “should.” The wisdom behind the Rules Enabling Act procedures is deep. The Third
Branch has the expertise to write niles of practice and procedure. Respect for the independence
of the coordinate judicial branch, and the overarching values that independence protects, also
counsels moderation in legislative promulgation or amendment of rules. Similarly with respect to
legislation regulating the rulemaking process. In his year-end report for 1994, the Chief Justice

60 Statement of Justice White, 113 S.Ct. at 575 (Apr. 22, 1993).
6128USC.§202@&®). - | |
62 U.S. Const. art. I11, §1. s
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wrote: “I believe that this [Rules Enabling Act] system has worked well, and that Congress
should not seek to regulate the composition of the Rules Committees any more than it already
has.” The Judicial Conference has reached the same conclusion. See also Recommendation 1
-above. And the Judicial Conference’s Committee on Long Range Planning shares this
understanding. See Pr;posed Long Range Plan for the Federal Courts (Mar. 1995)
Recommendation 30, Implementation Strategy 30a (“Rules should be developed exclusively in
accordance with the time-tested and orderly process established by the Rules Enabling Act.”).

The Judicial Conference has the responsibility to represent before Congress the interests of
the federal courts and the citizens they serve. The Standing Committee has the responsibility to
aid the Judicial Conference in performing this role. The Standing Committee should continue to
monitor legislative activity and serve as a resource to the Judicial Conference to remind Congress
of the values behind the Rules Enabling Act. Existing links between the Advisory Committees
(and the AO) and Members of Congress and committee staffs should be maintained and, if
possible, reinforced. It may be necessary to remind Congress, too, that the 1988 legislation
increasing the time needed to amend a rule affects the relation between legislative and judicial
branches in the way we discussed above. ‘

[17] Recommendation to the Standing Committee: The Standing Committee must
be vigilant and alert to rulemaking initiatives in Congress and must be prepared
to assist the Judicial Conference in the Conference’s efforts to protect the
integrity of the Rules Enabling Act procedures. ‘

F. Miscellaneous

The rulemaking calendar/cycle: Three changes in the rulemaking environment have
occurred at roughly the same time. The period between initial proposal and ultimate rule was
extended in 1988 by increased opportunities for comment and an increased length of report-and-
wait periods, so that it is now difficult to see a proposal through in fewer than three years.
Simultaneously, the national rulemaking process had become more frenetic, with multiple
packages pending simultaneously. Instead of five or more years between amendment cycles (the
old norm), it is now common to see multiple amendments to the same rule in different phases:
one pending before Congress, another pending before the Judicial Conference, a third out for
public comment, and a fourth under consideration by an Advisory Committee. Meanwhile local

r,ulexr;aking has burgeoned, in part at the instance of Congress (the Civil Justice Reform Act of
1990). ‘ * ‘

On one thing most people agree: a/ of these developments are unfortunate. It takes too

long to amend a rule or create a new one, and delay not only perpetuates whatever problem

occasioned the call for amendment but also invites Congress and local courts to step in. The
former undermines the Enabling Act process (and discards the benefits of expertise); the latter
undermines national uniformity. If the Supreme Court cannot respond quickly to a problem,
legislation or local rules must be the answer. That amendments to the Rules Enabling Act are
themselves responsible for the extended rulemaking cycle—that is, that Congress is the source of
the delay it bemoans—is no answer to those who seek prompt changes. At the same time, few
people can be found to support the existence of multiple changes to the same rule. Professor ~ -
Wright, an observer and long-time participant in the rulemaking process, has condemned the
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process of overlapping amendments in no uncertain terms.63 His cri de cosur js one among many

strong and fundamentally correct indictments. It also illustrates the intractable nature of the

problem—for it i ‘ ' ‘

inevitable! - -
e

s precisely the change in the length of the cycle that has made overlaps

ot

When rules could be amended after a year or two of effort, and when the Chairs of the -
Advisory -ommittees and Standing Committee had'indefinite tes ms, it Was easy to hiave discrete
and well-separated packages of rules/ The heads of the cominittee: 2 cof P

What is worse, a cure that entailed enforced separation of rules packages—say, a maximum

of one package per thre¢-year term of a Chait—would have large costs of its own. Would the
package have to start life at the outset of the Chair's time? Too soon; the Chair needs time to
settle in, do some deep thinking; review the/datd, collect the thoughts of the committee, and so
on. Then would the package start late in the Chair’s'term? Too late; its architect would leave
before sheparding the package through and modating the many demands for amendments
that occur in the process. Meanwhile new things come up—new statutes, decisions that interpret
a rule to create a trap for the unwary (the sorce of the overlapping proposals concerning Fed. R.

App. P. 3 and 4 that Prof. Wright bemoany the cost of tidiness may be that litigants

‘ DRI N, WL s OF B W T il Lol e et Py T LE
forfeit their rights. Put to a choice between s ng the life of judges and authors, and |
preserving the rights of litigants, the rules es always should choose the latter. That seals

the fate of proposals to simplify and separat
Once we allow the escape hatch, h .
IR AR O A O

ges without any escape;hatch.
e N e

[
5

Several recommeéndations above aim; ing the s‘tr?ss«:s that have led to the current
problems. We have suggi:‘sﬁtﬁ:dj longer terins s-and slower turnover of ‘ﬁ:‘omrr‘;ittces‘.w We
have riminated about the possibility of abb the rulemaking process by skipping one or

i

another of the participants (¢ither the Judicial Cc ference or the Supreme Court). What we now
take up is the;possibility of setting norms for dur own v ork—norms rather than rules; for the
reasons we have c;:;plaincd,d;:uwt norms that if implemented will relieve the ppoints of stress. |

' ‘u . | ‘,““ . :ﬂ\‘ b L ‘1‘“:“”{“"‘ " “ g ‘w,“, : St , i K R

B s s he s Rules ol b

One impoitant step would be t6 establis
issued for comment évery other yédr—not'e

T COIMMENT CYery OIer yedn, ~not very six months, as is possible now.
Advisory Committee c‘ou}d'b ou mmendations to the Standing
Committee every year (to eas both the Advisory Committees and
the Standing Committec), ‘biennial publication. All
Advisory Committees could be on'the unless some emergericy intervened the
bar could anticipate that, say, woule ut for public comment only injever

63 Charles Alan Wright, Foreword: The Malaise of Federal Rulemaking, 14 Rev. Litigation 1 (1994).
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. numbered years. Chairs with longer tenure ¢ould-plan‘for thege cycles, and it would be easier for
 late-occurring ideas to “catch up” without the need for separate publication. ‘ |

A change in the publication cycle could be accompanied, to advantage, by a change in the
Standing Committee’s schedule. The summer meeting of the Standing Committee has been set
by working backward from the May 1 deadline for promulgating rules and transmitting them to
Congress (with a December 1 effective date). The Supreme Court can promulgate the rules by
May 1 only if it receives a recommendation of the Judicial Conference the preceding fall (a
recommendation at the Conference’s spring meeting would leave the Court too little time). The
Conference can make the necessary recommendation only if the Standing Committee acts by
July, which leaves time to write and circulate the final recommendations. The summer meeting is
therefore an enduring feature of the rulemaking landscape, so long as the Judicial Conference
and the Court play their current roles and the statutory schedule'is unchanged.

el Ee

Not so the winter meeting—and not so the content of meetings. If all recommendations to
the Judicial Conference are consolidated for action at the summer meeting, the second meeting
of the year can be reserved for the discussion of drafts the Advisory Committees want to publish
for comment. A meeting of the Standing Committee in the fall, rather than the winter, would
create sufficient time to have a full comment period, a meeting of the Advisory Committee the
next spring, and consideration of the final proposals at the ensuing suimmer meeting of the
Standing Committee. This change could shave six months to a year off the rulemaking schedule,
making a biennial cycle more attractive.64 o

As we have stressed, it will be essential to allow exceptions for true exigencies, as well as for
off-year republication of proposals that deserve further comment. These should be few, however,
as a Jonger cycle will permit more concentrated thought. We therefore make the following

[18] Recommendation to the Standing Committee: The Standing Committee
should establish a biennial cycle as the norm in rulemaking, should limit its
~ summer meeting to the consideration of proposals to the Judicial Conference,
and should hold a fall meeting for the consideration of recommendations that
drafts by sent out for public comment.

Conclusion
The Subcommittee’s overall impression of federal rulemaking echoes the hackneyed phrase,

“If it ain’t broke, don’t fix it.” There is nothing “broken” about the procedures for amending the
federal rules. Federal court practices and procedures “continue to be the outstanding system of

64 The following schedule would work. In spring or summer of Year One, the Advisory Committee makes a
recommendation for publication. The Standing Committee would consider the recommendation at a meeting
between September 15 and 30. Publication at the beginning of November (giving the AO a month for preparation)
would produce a comment period closing at the end of April in Year Two. Advisory Committees would meet
toward the end of April, in conjunction with any oral hearings, to consider comments and make recommendations
for 2 meeting of the Standing Committee to be held at the end of June of beginning of July. The Standing
Committee would transmit any approved drafts to the Judicial Conference for consideration in the fall of Year Two.

* 1f the Conference and Supreme Court approved, the rule wiold take effect on December 1 of Year Three, 4 total
_'time of approximately 2% years from initial proposal to effectiveness.
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procedure in the world,”65 admired and emulated by the state court systems and by the court
systems of other countries. The procedure that has evolved for maintaining that system of rules
deserves substantial credit for this. Nevertheless, we offer these constructive criticisms and
recommendations. o - Co

o Our hope fc}f this “‘S‘ev‘lfi-“St,udy Rgport is that it will assist the StandmgCommxttec to

consider and then recommend adjustments in the federal judicial rulemaking mechanism. -

T | i | ,‘U; ‘ RespcqmysuBMﬁed)' I A S Y
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: Thomas E. Baker, \ i
. AlvinR. Alllison Professor = ©
Texas Tech University School of Law

|
h
. . Koot
. . o ,
i e

o !

Frank H. Easterbrook
Circuit Judge.
Court of Appeals for the Seventh Circuit

65 Charles Alan Wright, Amendments to the Federal Rules: The Function of a, Continuing Rules Committee, 7
Vand. L. Rev. 521, 555 (1954). L
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' APPENDIX A

|  Summary of Comments Received
for the Self-Study of Judicial Rulemaking
by
Thomas E. Baker

Chair; Subcommittee on Long Range Planning
May 2,‘1994 ’

Notice: The following notice of the self-study was mailed
to several thousand individuals and organizations on the mailing

" 1ist the Administrative Office uses to announce proposed rules
 amendments. It alsoc appeared in several legal newspapers and in
" some of the advance sheets of the West Publishing Company’s

" federal courts reporters. It was signed by the Chairs of the

Standing Committee and the Subcommittee. Interested persons were
asked to send in comments and suggestions to the Chair of the
Subcommittee. Also enclosed was a copy of the Administrative

'\‘foice’s brochure entitled, "The Federal Rules of Practice and

Procedure — A Summary for Bench and Bar."

SELF-STUDY
The Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States, through its
Subcommittee on Long Range Planning, is conducting a self-
study of judicial rulemaking procedures.
The self-study will con%iaer:

Whatkaré the approggiate goals of federal judicial
rulemaking? A

How well do the existing rulemaking procedures
accomplish those goals?

What are the criticisms of the way rules are made?
How might rulemaking procedures be improved?

What follows are summaries of the comments and suggestions



received. The complete responses have been distributed to
members of the Subcommittee and the Chazr, Reporter, and
Secretary of the Standing Committee.‘ These summaries are in
rough chronological order.

(1) Laurens Walker, Boyd Professor of ‘Law, University of
Virginia, Feb. 17, 1994: sends two articles, A Comprehensive
Reform of Federal Civil Rulemaklng; 61 Geo. L.J. 455 (1993) and
Perfecting Federal Civil Rules: A Proposal for Restricted Field
Eggerzments, 51 Law & Contemp. Prob 67 (1988); proposes a
synopic model from adm;nzstrat;ve law known as "comprehensive
rationality"; advocates an emp;r;cal approach to rulemaking;
suggests that the Supreme Court requlre that the Advzsory
Committees engage 'in soc1a1 sc;entzf;c cost/beneflt analyszs
preliminary to any rules changes, as the title indicates, the
earlier article advocates thlnklng Qf the present rules as a
basel;ne for conduct;ng restrl‘;ed fleld experlments 1n order to
gather empzrlcal anformatlon o“»

;]rules,
ike f‘“Geerge Washington

Law Rev;eﬁ\ ij““w.7 rwards i y““”‘“<e h993 article by
o et 1 Pyl b AT

‘Jr., Professor of
Law, U}y . sends a B
forthcomi ‘ :
is a c:mpe 1ng n one eptlon of the
proper s pheres Ee pect‘ 1y 'foz “agjrulembklng and
legislative 1n1t1at1ves, 3 s ; orehtlmewand‘energy be -

s ommePds a morator;um on
further c1v1l rulps changes unt; S 3

ch' & study has been
,undertaken, Wltthh? cpoperathn of the “““ bench and bar and
‘Congress. ot '

n- e h

i T T"”,

(4). Frank J. Remzngtqﬂ' TOfe ssor of Law, University of
Wisconsin-Madison Law School Mb;W17“ 1994' ‘suggests that the
reporters to the Advisory Commat“‘s ought to respond on the
merits to public comments and sdggestlons,,beyond a form
acknowledgment, to ach;eve&qore
might beéenefit and inform ruiémaklnd
public participatdion; was se

acknowledgment(').

{(5) John P. Frank, Esq.}»LeW&s &“Roca, Phoenix, AZ, Feb.
25, 199%4: endorses the goalsj;n FRCP 1y}cr1t1c1zes the civil
rules for what' they have" bebome; ‘ﬁduly 1ong and unnecessarily
complex, compounded by‘turgld c«‘WJFtee,notesh chaotic when

contemplated against the" ClviiﬂJ‘sﬁlce RefprmuAct, ‘disuniform for

riew; concludes there’

b ol

b )
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‘and 1neffect1vew because so many persons want to.

‘there has been\a srgn;fl@

all the local .options; advocates the restoration .of the balance’
of lawyer-members on the Advisory Commlttees, urges that

reconstituted committees, each with a majority of lawyer- -members,

should reconsider the rules from beginning to end with the
fundamental goal in mind to restore simplicity and to end the
present 1ns1ders' game that federal procedure has become.

(6) . Susan P. Graber, Assoclate Justlce, Supreme Court. of

Oregon, Feb. 28, 1994' .suggests a topic for. pcsszble rules

changes in both the C1v11 and the Appellate Rules, ‘recommends
consideration of rules. establlshlng standards and procedures for
certifying questlons of state law to state, courts.

(7) Jeffrey A. Parness,»Professor, orthern Illinois,
University College of Law, Mar. 1, 1994: recommends better
record keeping and 1ndex1ng of the publ;c comments received by
the Advisory Committees for researchers and scholars, the Rules

‘Committees should hire outs;de consultants to conduct literature
‘surveys and speclfled research to supplement the research support

from the Administrative Office ,and the. Federal Judlcaal Center;
suggests that formal relations be establlshed with relevant state
governmental entities that may be 1mpacted<by rules changes,
e.g., the 1993 amendments to' Civil Rule 11 11ke1y will increase
the number of state bar dlsclpllnary referrals made by federal

‘judges.,

(8) ‘Alan B. Morrison, Public Citizen thlgatlon Group,
Wash1ngton, DC, Mar. 11, 1994: complalns that the membershlps of
the various Advasory Committees include too many (appellate)
judges and too. few practltloners, practntloner -members too often
are promlnent lawyers or high level government officials who do
not work day+in and day,out ‘with the rules~ there are too many
law professors without real-world, 1n court‘experlence, while

‘geographlc diversity is useful, more 1mportant representatlveness

is lacking for the variety of firms and lawyers that appear in
federal court, such as civil rlghts attorneys or plalntlffs'
attorneys; Advrsory Commlttees almost: never offer explanations
for rejecting, 1nd1v1dua1 suggestions and commentseon proposed
changes; the; current format for publac hear;ngs \unsatzsfactory‘
i ”be heard time is
limited, thus it is hardly worth it for many groups to send
representatlves {closed cirecuit: televasron might be an
improvement) ; accesshto Fhe publac records ofwthe commzttees
should be. 1mproved, perhaps through more readrlywaccesslble print
and electronrc sources l’k ”‘r the nnternet, recently,

I I

ant 1ncrease‘1n the‘numqer and the

complexlty of rules changes, exacerhated by locally-optlonal
provisions thatugreat ‘\reduce uncform;ty, recnnhends more

~ frequent meetzngs byhreconstmtuted Advlsory meuﬂttees, with
larger, professmonalw full time stafft :

h?‘

i e
(%) Thomas Earl Patton, Schnader, Harriscn:'Segal & Lewis,

3



Washington, DC, Mar. 11, 1994: suggests that the system is
reverting to the- pre-1938 stage of local procedures, with the
loss of the two basic princlples of uniformity and 51mp11c1ty,
cr1t1c1zes the latest fules‘changes for' 1nc1ud1ng opt-out
prov1s1ons, ‘draws attention. to 'the wide opposztzon from all ‘
- portions of the bar to the‘1993 discovery reforms; argues. that‘g
the %case-manag“m nt" philosophy iof ' judging has ‘takern over 2
‘ ‘to & xt‘emem thevv”ews of

\‘Maxc Galanter,‘lnstltuge for Legal Studles, Un1vers1ty

and the de
assessment

Professor, Uni"

A Leo Levmn,
v~MJ ‘g process is too long,
cmplex*‘theutrend 1s away
Z‘f.i"‘fferent\:&.atted {
‘ , ‘eloped for
mlght proceed
‘latorlum and
ocedures and

Al
n
i, o

‘ 15.,‘ }1994 an ex-
}”‘the federal court
o @resept rulemaklng

conv1ct and former pro semi
system’ ef*‘ .

procednie : t all levels,
federal: courts“ 3 ‘ Vns that the
Admlnlstr‘ ve O ,aggrandiz;ng

o] n

1nst1tut10ns.,

1Uud1cature 80c1ety

(13) . E& Hendr1cks. Cha;rman ‘
§94' concludes that

Justice System Reform Comﬁibtee,”ﬁar
judicial rulemaklng ‘has. 1mproved ‘
representativenes g5 'in’ theﬂweh?er h:
broader agce sWanﬁ part;c1pa 10ﬂw
affirmative effprﬁsf H
changes;’ recomme?dswexpan
individuals from' whom commen
cons;derat;on of rules ph?ng

j i
o f .. ‘d‘,‘

d\commlttees and

hbre ‘systematic, -

‘albas;s for ‘rules
i
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of federal, rules

‘academy; .the memb

‘public gzv;mgt”

ﬁcanvass;ng of. the available laterature, 1nclud1ng relevant

empirical data each time a proposal is cons;dered, the committees
should communicate with the research community and fund

particular studies for possible rules changes; there is a need

for systematically and longitudinally gathering and recording
civil justice indicators (akin to criminal justice indicators)
and data about caseloads and existing court procedures; the
memberships of the committees should be more representative of
the bar and other groups; quest;ons whether the Supreme Court
should continue to play a role in rulemak;ng.

(14) James. a. Parker, U.S. District Judge, Dzst.\ 1, member
of the Standing Committee, Mar. 15, 1994. ?conS1der reducing the
number of members of the Standing Commzttee to improve
efficiency; the crlmlnal defense bar may not be adequately
represented on the, Standing Committee; . the self- study should
evaluate the S-month publication perlod, whether it is too long
or too. short, ‘how often ‘the Standing Committee has adjusted the
period for part;cular rules changes, and whether the "substant1a1
change" standard for republlcat1on needs better deflnztzon,che
experlenoe under the: procedures for closed committee meetlngs and

‘redacted publlc mznutes should be’ examlned.

(15) John C Smlth, Publzsher, West Publishlng Company,
Mar. 16, 1994}\ publlshes several "products" with multlple sets
nd statutes, suggests that better coordlnatzon

of publ:cat‘o‘
Bankruptcy Rules‘effectlve on the same date as the other federal

rules; suggestsjthat annual supplements and pocket parts could be

amendment hhy;‘ cember 1 of the session. to ‘wh ch the‘prpposals
are made« but the amendments would become effectlve on March 1 of
the follow1ng calendar year.

RS

(16) Robert D. s, Director, Governmental Affairs
Oifice, Amerlcan ;W“f ciation, Mar.,23, 1994: -statement from
the 2BA; urges ‘ appw’ntments to the rules commlttees reflect
the demographlc ‘
membersh;p e1so
especlallyﬁtrla nd criminal defense lawyers, and the
the Evidence Rules Advzsory Committee
l‘on, records should be‘kept and made
‘ ung of the. dlverszty of membershlps and
eme Court does nct and cannot

needs thls{Jort
appo;ntments,;du

leglslatlon“sh
role that
process -
deadl;ne f‘

rided to el;mznateﬂthe Court's ‘formal
\ely six months to‘ he already lengthy
1.

1 ﬂwn ) ,;WW‘tW1ce a year resu s 1n a two or three
year cycle for Tl “~aﬁges, a priority should be given to

5



providing interested individuals and organizations timely
‘notification of public meetlngs and - hear:ngs, publishing an
agenda in advance of meetings, 1nclud1ng proposals belng
considered for publ;catlon and . approval, ‘would encourage greater
outside partlclpatlon, ‘any ‘publi batlon for comment of a rule that
‘ IWConference the authorlty“to 1ssue
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that rul,

the rulef“
conversa,
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recommends a national meeting. of researchers, academics, lawyers,
and judges to consider the kind of information that is available
and to contemplate what other information might be gathered;
concludes some permanent structure, perhaps similar to the
lawyers advisory committees under the CJRA, is needed to prov1de
systemic information from those 'out31de" the judiciary.

(18) Larry A, Hammond, Cha;r, Crlmlnal Justice Reform

.Committee of the American Judicature Society, Phoenix, AZ, Mar.
25, 1994: wurges that rulemakers evaluatzng eivil rule changes

take into account the impact of those changes on the criminal
justice system; so long as there are more cases than there are

' ‘enough judges to handle them, any change on the civil 'side will

affect the crrmlnal docket; ‘the system 1sy,’whcle.

(19) Myrna Raeder, Professor of Law, Southwestern
University, Mar. 28, 1994. serves as Vlce Chalrperson of the
A.B.A. Criminal Just;ce Sect;cn s CDmmattee ‘on Rules of Crlmlnal
Procedure and Evidence;. urges that the’ Jud;c;al Conferernce
attempt to achieve committee memberships that reflect the
diversity of the federal bar, rather than the current level of
diversity of the federal bench; greater dmver51ty can, be fostered
by better record. keeplng and by obtaan;ng wlder lnput, from
relevant groups, to 1dent1fy pc;ent;al members,g‘xpresses ‘congern
for the recent trend of prol;feratang rules changes effected

outside the Rules EnabirngmAct process, sugge ts £l short cof a
‘ le‘ ‘

1990 and\lts 1mp1rca rohs for judmcaal
that the<ru1es cormittees gather and eva
plans; tc,seek to. harmo”iz localwexper me

proposals worthy ‘of natlonal 1mplempn‘ lon; x
notlflcatlon‘and publ;catlon of propcsed rules changes,
and minutes of committee meetings.

agendas,

(20) Alfred W. Cortese, Jr., Kirkland & Ellis, Washington,

 DC, Apr. 4, 1994: goals of rulemaking ought to include external

neutrality from external polltlcs, internal neutralzt& so far as

litigants are concerned, responsiveness to those who use the
federal courts, maintenance of the distinction between procedure
and substantive or jurlsdlctronal changes, efficiency measured
against fairness; preserving the integrity of judicial rulemaklng
obliges both the Congress and rulemakers to be sensitive to the
tensions in the Rules Enabling Act procedures and recent
incidents suggest both 51des have not always succeeded the rules
presently favor the initiation and maintenance of a lawsuit;
respons;veness would be enhanced by greater public participation
in rulemaking and by more bar participation as commlqtee members;
rulemaking procedures are working reasonably well. and no
significant changes are indicated; how to balarnce 1ndependence

7
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and responszveness, insularity and participation, is rightly left -
to the professmonal;sm of the members and staffs of the riules
committees. : M

(21) "William R. slomanson, Professor, Western State -
University College of Law, San Diego,%CA, Apr. 4, 1994‘ Supports h »
the self- study. proposes thﬂﬁapp‘p‘u ent e al RERN .
subcommltt* " m i —
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APPENDIX B

Federal Judicial Rulemaking:
An Annotated Bibliography‘

‘Prepared‘undef\the supervision
| of
‘Thomas E. Baker
by

Gregory A. Cardenas and Gregory J. Fouratt
Candidates for J.D., Texas Tech University School of Law

April 1894



Newton D. Baker, Policies Involved in Federal Rule-Making, 18
JupIcaTURE 134 (1935): suggests that the predominant policy
interests in rulemaking reform are un1form1ty of practice in all
federal trial courts and conformity of. state to federal practice.

Thomas E. Baker, An Introduction to Federal Court Rulemaklnq
Procedure, 22 Tex. TecH L. Rev. 323 (1991): provides a brief
history of rulemaking; summarizes present procedures.

Sara Sun Beale, Reconsidering Supervisory Power in Criminal
Cases: Constitutional and Statutory Limits on the Authority of
the Federal Courts, 84 CoruM. L. ReEv. 1433 (1984): details the
history of Congress’ active role in procedural rulemaking;
emphasizes the supervisory power doctrine.

Robert G. Bone, Mapping the Boundarles of a Dispute: Conceptions

of Ideal Lawsuit Structure from the Field Code to the Federal
Rules, B9 ConuM. L. Rev. 1 (1989): explores the normative
framework underlying the rhetoric of procedural reform from the
Field Code to the Federal Rules of Civil Procedure; concludes
with some thoughts on current procedure "crisis."

Winifred R. Brown, FEDERAL RULEMARING: PROBLEMS AND P0SSIBILITIES (Fed.
Jud. Ctr. 1981l): a comprehensive account of rulemaking
procedures; evaluates criticisms and proposed reforms.

Stephen B. Burbank, Hold the Corks: A Comment on Paul
Carrington’s “Substance" and "Procedure" in the. Rules Enabling
Act, 1989 Duke L.J. 1012: critiques Carrington for misreading
federal rules and misinterpreting their purpose(s).

Stephen B. Burbank, Ignorance. and Procedural Law Reform: A Call
for a Moratorium, 59 Brook. L. ReEv. No. 3 (18%4): argues for the
need for a clearer conception of the proper spheres of rulemaking
responsibility; urges greater reliance on empirical data;
recommends a moratorium on civil rules changes; adocates greater
cooperation among bench and bar and Congress.

Stephen B. Burbank, Of Rules and Discretion: The Supreme Court,
Federal Rules and Common Law, 63 NoTRE DamMe L. Rev. 683, (1988):
describes the trend in modern procedural law away from rules that
determine policy decisions and toward rules that confer a
substantial amount of normative discretion on trial courts.

Stephen B. Burbank, Procedural Rulemaking Under the Judicial
Councils Reform and Judicial Conduct and Disability Act of 1980,
131 U. Pa. L. REv. 283 (1882): wuses the Act to identify the
tensions between Congress and the judiciary regarding the source
of the authority to promulgate court rules.

Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. Pa. L.
REV. 1015 (1982): provides extensive legislative history of
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Rules Enabling Act.

Stephen B. Burbank,‘Thelfransformation*of American Civil \ ;
Procedure: . The Example. of Rule 11, 137 U. Pa. L. REv. 1825 (1989):

'~ asserts that Rule 11 is part of a transformation away from rules

which determine policy choices and toward more discretionary
rules. ‘ ‘ !

Warren E. Bu#ger, The State of the Federal Judiciary — 1978, 65
A.B.A. J. 358 (1979): calls for fresh look at entire federal

rulemaking process; questions whether the Supreme Court should
continue to be involved. g : ‘

1, 4 ;-ﬁ‘;A 3 ’ Vo Q‘&w ‘ ‘
Paul D. Carrington, Continuing Work on the Civil Rules: The
Summons, 63 NoTRE DaME L. Rev. 733 (1988): uses Rule 4 proposals to
shed light on the contemporary process of federal rule revision.

Paul D. Carrington, Making Rules to Dispose of Manifestly
Unfounded Assertions: An Exorcism of the Bogy of Non-Trans-
Substantive Rules of Civil Procedure, 137 U. Pa. L. Rev. 2067
(1989): rejects the argument that judicially-made rules should
direct courts to proceed differently according to the substantive

‘nature of the rights sought to be enforced; provides a critical

analysis of the rulemaking process.

Paul D. Carrington, "Substance" and "Procedure" in the Rules
Enabling Act, 1989 Duke L.J. 1012 (1989): examines the meanings
of "substance" and "procedure" in evaluating the power of the
supersession clause of the Rules Enabling Act; argues against the .
politicization of the priocedural rulemaking process.

Paul D. Carrington, The New Order in Judicial Rulemakin . 75

- JUDICATURE 161 (1991): - opines that fractional politics is

jeopardizing the federal; rulemaking process; proposes the
creation of an independent group to organize efforts to protect

-~ the rules in Congress and to provide a constituency for the

Supreme Court in the exekcise of its authority under the Rules
Enabling Act. 5

Henry P. Chandler, Some Major Advances in the Federal Judicial

——

System, 1922-1847, 31 F.R.D. 307 (1963): an exhaustive 210-page
look at four major advances during this time frame; includes
adoption of Federal Rules of Civil Procedure.

Charles E. Clark, "Clarifying" Amendments to the Federal Rules?,
14 Onro ST. L.J. 241 (1953): applauds the then-existing amendment
process and emphasizes its importance in preventing the
rulemaking from becoming sterile; identifies amendments to
overcome arbitrary interpretations as the major benefit of the
on-going process. : ‘ ‘ ‘ ‘

"Charles E. Clark, The Influence of Federal Procedural Reform, 13
‘ - TS e s REL0IR

2



LAw & CONTEMP,

ProBs. 144 (1948): describes the history of the

civil procedure reform movement against the background which made
it inevitable and the obstacles that had to be overcome; the

experience;

[ ;

of draftlng and promulgat1ng the rules and some of

their more‘lmportant characterlstacs, suggests lessons to be
~1earned for future reformers.wf“ . ‘ :

Maklng
Court‘played

Supreme Court.

Charles E.

C l\a I‘k ’

E. 1 Pk,

14

5

dlsousses the
attempts to

The Role of the Supreme Court in Federal Rule-‘

46 'JUDICATURE 250 (1963) recalls the role the" Supreme

wwrefo movement,‘focuses ron the5
he Court, as well as on the

Two Deoades of the Federal Civil Rules, 58
(1958?: examlnes the nmpact of the FRCP dur;ng

ﬁ Foresees aﬁcontlnulng role for an adv1sory

commlttee, a pe anent adv;sozy commlttee (standing committee) as

opposed to an ad hoc commlttee.

Cary H. Copeland, Who’s Making the Rules Around Here Anyway?, 62
A.B.A. J. 663 {1976) : cr1t1c1zes the extent of Congress1ona1‘
review of the Federal Rules.‘l ‘ ‘ )

Robert N.

Cllnton, Rule 9 of the Federal Habeas Corpus Rules: A

Case Study on the Need for Reform of the Rules Enabling Acts, 63

Jowa L. REev.

15 {1977): 1reviews the exercise of Supreme Court

rulemaklng authorlty in. the context of Rule 9; raises serious

constltutlonal

statutory, and pollcy questlons regarding the

appropriate exerc1se of the rulemaklng authorlty by the Supreme
Court. , o ‘

Steven Fiahders,
(1978) ¢

In Praise of Local Rules, 62 JUDICATURE 28, 33

‘argues that local rules do not significantly undermine

uniformity of national procedure; maintains that local rules are
necessary and 1mportant. -

John P. Frank, The Rules of Civil Proceduré — Agency for Reform,
137 U. Pa. L. REev.
rules for their efforts in merging law and equity; bemcans the
state of the Rules, decrying their: nltplckiness and wordiness;
articulates an ‘agenda for reform, most of the recommendat1ons

involve 1nd1v1dua1 rules.

Jack H. Fr1edentha1 a Divided . §upreme Court Adopts Discovery
Amendments to the Federal Rules of Civil Procedure, 69 Carir. L.

REV.

1883 (1989): 1lauds the drafters of the original

806 (1981):

urges the Court to devote more diligence to its
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~review of proposed rules; insists that it is better to leave

procedural reforms in the hands of Supreme Court and advisory
committees than to elected politicians.

Jack H. Friedenthal, The Rulemaking Power of the.SuQreme‘Court.

A Contemporary Crisis, 27 Stan. L. REv. 673 (1975): dlscusses the
unfettered role of judges in the rulemaking process and
congressional response; bemoans the perils of Congress’ re-
entrance into 3ud1c1al rulemaklng realm.

Arthur J. Goldberg, The Supreme Court, Congress, and Rules of
Evidence,. S‘Sarmqrme L. REv. 667 (1974): demarcates the authority
of both Congress and the. Judlclary to promulgate court rules as a
function of both separation of powers and the aspects of
substance/procedure conta;ned in the rule.

Jay s. Goodman, on . the Faft:eth Annzversary of the Federal Rules
of Civil Procedure-‘ ‘What 'Did the<Drafters Intend° 21 SurFOLR L.
REV. 351 (1987): discussion of genesis of rules, the affect of
the 1983 amendments, and the intent of the original authors;
emphasms is on 1mpact‘of the Rules themselves, not the process of

Frule-maklng. ‘

Charles W. Grau, Who Rules the Courts? The Issue of Access to
the Rulemaklng Process, 62 Jmncxnmz 428 (1979) explains that
courts are increasing publlc access to the rulemaking process;
weighs the pros and cons of those developments.

-
Geoffrey C. Hazard Jru, Undemocratlc Leqmslatlon (Book Review),
87 Yaue L.J.:1284 (1978) reviews Judge Weinstein’s 1977 book on
court rulemaking; crlthues particdipatory civil rulemaklng.

Peter C. Hoffer, Text, Translation, Context, Conversation,
Preliminary Notes for Decoding the Deliberations of the Advisory
Committee that Wrote the Federal Rules of Civil Procedure, 37 AM.
J. Lecar HisT. 409 (1993): provides a historical account of the
deliberation involved in the drafting and amendment of the

- Federal Ruleslof Civil Procedure, focuses on’ the 1nd1v1dual

personal 1nterplay anvolved in' these deliberatlons.

Kenneth M. Holland, The Federal Rules of Civil Procedure: . A
Policy Evaluation, 3 Law & Poricy Q. 208 (1981): Jevaluates the
success of the FRCP; explores why they have only been partially
successful.

I

e

Alexander Holtzoff, Origin and Sources bf the. Federal Rules of

 Civil Procedure, 30 N.Y.U. L. Rev. 1057 (1955): examines the

sources of the federal rules of procedure; descr;bes the

" philosophy of the rules and their salient features.

Jeffrey Jackson, Judicial Independence, Ade ggate Court Funding,
and Inherent Judicial Powers, 52 Mp. L. Rev. 217 (1993): asserts

4
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that judicial independence from legislative rulemakzng is
essential to preserving separatlon of ‘powers; argues that‘
addltzonal court funding is necessary. :

Charles W. Joiner & Oscar J. M;ller, Rules of Practlce e and
Procedure: . A Study of Judicial. Rule- Mak;nq, 55 M:ca. ‘L. REV. 623
(1957)*]”sgrveys and d;scusses«the sources”and scope of the

rulemak ] can and should be
exerclsed RE

Benjamin Kaplan,‘
Amendments- f‘»

Benjamin . Kaplan,
Sgeak ;37 U]

! s“

i ‘ ] th 2 W1ttenbergthu1emakers Should Be
thlgatO%s,‘Nhh'L L, J., Aug. 17, 1992, at 15' complalns about
the lack of lltlgators on the Advxspry Commlttees,‘asserts that
the current:rulesmakers 7¢gudges,¢academ1c;ans, procedural
uwpn“ U‘”gﬁn “appreczate hc“‘thk changes in the Federal Rules
wilT’f‘ damen

Eunge tslly change the attoruey-clleht relat;onsth
BE [ RIRR !

Laura A.“

Robert Keeton, The Functlon of Lccal Rules and the Tensaon with

Uniformity, 50 U. Pirr L. REv: 853, (1989): comments on the
nctidﬁ of. 1oca1 rules ana the ten,rom between the: pol;cy of
(= ‘T”unlfcrmlty and 1oca1 flexnb;llty N . ‘e

Ff

Howard Lesnlck, The Federal Rule- Makgﬁg Process, A Time for Re-
examination, '61 A.B.A. J. 579 (1975): ' based on the experience
with the\Federal Rules of Ev1aence,yca11s for a re- examlnatlon of
the rulemaklng prccess. o ‘ . ! ‘

A. Leo Ldvln ;Jd Anthony G. Amsterdam,»Legzslatlve Control Over
Jud1c1al Rulemaklnq' A”Pre‘ Constztutlonal Revision, 107
U. Pa. Rev. 1 {1958) : advocates legislative review over
rulemaklng when "1mportantmdec1s1ons of publ;c policy are

necessarnly 1nvolved.““ AR y‘,} L

Harold Lew1s, 'The : of ederal Rule 15(c) and Its
Lessons for Civil 'Rule Revision, 85 Mici. L. ReEv. 1507 (1587):
using FﬁCP‘lS(c) as a case study, decrles the FRCP amendment
process‘J&ocuSes on the precess' caseload 1mp11catmons, describes
how rulemek&ng has failed to stay abreast of litigation

developments,»etc.i'suggests alternat;ve procedures.

Albert B. Maris, Federal Procedural Rule-Making: The Program of
‘ }«‘ ' ! ‘ - “‘ | ) ‘ ‘(, V‘ “: “:‘ {} ’\“ i . : , N . .
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- the Judicial Conference, 47 A.B.A. J. 772 (1961): discusses the
“hlstory of judicial rulemaking and the roles of the Judicial

Conference and its advisory committees.

Thomas W. Merrill, The Common Law Powers of Federal Courts, 52 U.
CH1. L. REv. 1 (1985): -argues there is no separation of powers .
objection to federal courts adopting rules for internal operation
or for control of litigation. :

Arthur M:Lller, THE AvcusT 1883 szunnsms T0 THE FEDERAL RULES oF CIvViL
PROCEDURE ¢ PROMOTING EFFECTIVE CASE MANAGEMENT AND LAWYER RESPONSIBILITY
(Fed. Jud. Ctr 1984): notes the explosion of federal court
litigation and descrlbes attempts by the Advisory Committee on
Civil Rules to address the’ prcblem through federal rulemaklng

James w Moore & Helen I. Bendix, Coggress. Evidence and
Rulemaking, 84 Yaie L.J. 9 (1974): discourages Congress from
intervening in federal evidence rulemaking process.

Linda S. Mullenix, Hope Over Experience: Mandatory Informal
Discovery and the Politics of Rulemaking, 69 N.C. L. Rev. 785
(1981) ¢ uses the proposed informal dlscovery rule to examine the
increasing polltlc;zatlon of civil rulemaklng process; forecasts
the decllne of Advisory Committees and the rise of more political
power brokers.

James L. Oakes, Book Review, 78 CoruM. L. ReEv. 205 (1978) :
critiques Judge Weinstein’s 1977 book on rulemaklng.

John B. Oakley & Arthur F. Coon, The Federal Rules in State
Courts: A Survey of State Court Systems of Civil Procedure, 61
WasH. L. REv. 1367 (1986): presents a new survey of the c1v11
procedures of the 50 states and D.C.; identifies those
jurisdictions that have systematically replicated the federal
rules.

Gustavus Ohlinger, Questions Raised by the 1937 Report of the’

Advisory Committee on Rules of Civil Procedure for the District
Courts of the United States, 11 U. CiN. L. ReEv. 445 (1957): asks

two questions: 1) Are the judicial systems which the Advisory
Committee examined, and our federal system of constitutional
courts, in all respects analogous? 2) What is the scope of
rulemaking power delegated to the Supreme Court by the 1934 REA?

Jeffrey A. Parness, Book Review, 35 Vaxp. L. Rev. 1453 (1582)
(reviewing Winifred R. Brown, FEDERAL RULEMARING: DROBLEMS AND

 PossiBILiTIES (1981)): outlines some of the perceived deficiencies

in the report; suggests that state rulemaklng processes can

- provide guidance for federal rulemaking; raises the p0551b1e

constitutional problems with the current process.

Jeffrey A. Parness and Curtis B. Copeland, Access to Judicial
6;



Rulemaking Procedures, 1982 Ariz. St. L.J. 641: reviews the
contemporary forms of 3ud1c1a1 rulemakers, judicial’ rules and
rulemaklng procedures, as ‘well as recent: crltlclsms,‘artlculates
the minimum requisites for "an’ accesszble ‘rulemaking mechanlsm.

Roscoe Pound, A Practical Prodram. of‘Procedural Reform, 22 GREEN
Bag 438 (1910),“ provides an excel‘““”USummary[of Pound's 1deas o
for. procedural reform., el SRR , ‘ L

Roscoe Pound, Principles of Practice. Reform, 71 Cext. L.J. 221
(1910} 2 . artlculates a series of spec;fac suggestions for
proceduraly eform, some of whmch deal wzth the rulemak;ng
process. SRV e : g

Donnta J.. Pugh et al., Jtmzcnx. RULEMARING, A COMPENDIUM - (Axsmczm
JUDICATURE SOCIETY 1984): prov:.des an update of materlal in the
Korbaker, f:.n:.,, Grau book JUDICIAL RULEMAKING IN ’I‘HE Sﬂn.:rs CourTs: A
COMPENDIUM. Lo n : - ‘ fii

Judith Resnik, The Domaln of Courts 137 U PA. L. Rev. 2219
(1989): objects o relylng too much on try;ng to determine the
drafters’ intent of the‘FRCP, caut;ons ‘against’ ignoring ‘the
political content and consequences of procedural rules; expresses
concern that, 50 years from. oW, the Rules will preclude
resolution of small cases.. b

Judith Resnik, Failing Faith: Adijudicatory Procedure in Decline,
53 U. Cur. L. Rev. ‘494 (1986):  traces the world view of the
drafters of the Federal Rules in an effort to discover the
influences that anlmated Rules reform.

Dav;d M. Roberts, The Mvth of Un;formltv in Federal Civil
vProcedure' Federal Civil Rule 83 and District Court Local
Rulemaklng Powers, 8 .U. PUGET Souwp L. Rev. 537 (1985) :
demonstrates how the proliferation of 'local rules threatens
integrity and unzformlty of federal procedure.

Maurice Rosenberg, The Federal Civil Rules After Half a Centur:

36 Me. L. REv. 243 (1984): -asserts that the stated goal of speedy(
and inexpensive achievement of justice is being impeded by the
Rules themselves; argues for diversified rules of procedure
tailored to the varied needs of cases.

The Rule- Makln Function and the Ju icial Conference of the
United States, 21 F.R.D. 117 (1957): distinguished panel

discussion conducted about the then- -proposed amendment to 28 USC
§331 to authorlze the Jud1c1a1 Conference 'to carry on continuocus.
study of federal procedure.p

Linda J. Rusch Separation of Powers Analys;s as a Method for
Determlnlng the Valldltz of Federal Dlstrlct Court’s Exercise of

Local Rulemaking Power'’ Appllcatlon to Local Rules Mandating
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Alteénatiyg Dispute Resolution, 23 Conw. L. Rev. 483 (1991):

- suggests a separation of powers test based on functionalism to |

determine the proper scope of judicial rulemaking authority.

Lawrence G. Sager, Foreward: Constitutional Limitations on
Congress Authority to Regulate the Jurisdiction of the Federal
Courts, 95 Harv. L. Rev. 17 (1981): asserts that the Constitution
confers this rule-making authority not on Congress, but on the
courts themselves, in the context -of jurisdiction-stripping
proposals. ‘ '

i

David L. Shapiro, Federal Rule 16: A Look at the Theory and
Practice of Rulemaking, 137 U. PA. L. Rev. 1969 (1989): focusing
on one particular Federal Rule, the article analyzes the federal
rulemaking process from drafting to enactment to amendment;
analyzes whether the current status of the Rule comports with the
drafters’ intent and whether the rule-making process serves to
skew the drafters’ intent. B -

Michael E. Solimine, Revitalizing Interlocutory Appeals in the
Federal Courts, 58 Geo. WasH. L. REv. 1165 (1990): asserts that
interlocutory appeals can and should play a greater role in the
adjudicative process in the federal courts.

'Stéphen N. Subrin, Federal Rules, Local Rules, and State Rules:

Uniformity, Divergence; and-Emerging Procedural Patterns, 137 U.
Pa. L. Rev. 1999 (1989): 'éxamines the goal of uniformity and the
proliferation of local rules.

Stephen N.. Subrin,kri:éworks on_the 50th Anniversary of the
Federal Rules of Civil Procedure, 73 JupIcaTurg 1 (1989) :
discusses the six symposia held to commemorate 50th anniversary

of FRCP; highlights the often controversial nature of the FRCP

and the opposing viewpoints on the Rules’ effectiveness.

* Edson R. Sunderland, The Grant of Rulemaking Power to the Supreme

Court of the United States, 32 Mick., L. REv. 1116 (1934):

V‘discusses the history of the procedural reform movement which

culminated with 1934 passage of the Rules Enabling Act.

Edson R. Sunderland, Implementing the Rule-Making Power, 25 N.Y.U.

L. Rev, 27 (1950): weighs the pros and cons of legislative
promulgatian of federal court rules as opposed to the courts
promulgating these rules.

Edson R. Sunderland, The Regqulation of Procedure by Rules

Originating in the Judicial Council, 10 IND. L.J. 202 (1935):

concludes that an independent body like the Jjudicial council
would be an appropriate body for development of rules of
procedure.

Carl Tobias, Civil Justice Reform and the Balkanization of
£ivii Justice Reform and the Balkanization of

8




Federal Civil Procedure, 24 Arrz. ST. L.J. 1393 (1992): details
recent developments which threaten the continued vzablllty of a
un1form, s;mple system of federal c1v11 procedure.,

 Carl Toblas, C1v11 Justzce Reform. Roadmag 142 F. R .D. 507 (1992):
charts recent developmentsiln c1v1leustlce reform efforts among
legislative, 1 sexee ranches of the federal
governmentl U n g ‘

Carl chmas

144 F.R. D.J BV (1993) sen&s a géneral overview of substance
and procedure of c1v1l gusmlce refcrm as of January 1994.

‘ﬁ{ crltlcmzes the o
‘ underlylng trans- o

1o

Rule 11, 4‘6 U. Mz L. Rev. 855 (1992):
le”haklng procedure, which allows for
e“gonwgheﬂre examination of Rule

o
[N

Tis”A é&ff tolbe Siﬁble:‘ Aesthetzcs and

Proceduralﬁﬁgform, SS‘EHCH.“L REVJ 352 (1990) hypothes;zes that

yna role 1n the formulatlon of legal

‘fedural‘ref%rm process. .

George G. Tyler, The Origin of the Rule- Maklnq Power and its
Exercise by Le 1slaturgs, 2; A.B. A. J. 772, (1936): Ichronicles
the history of the chahglng‘locus of rulemaklng power, from the
leglslature”to the courts. o

Laurens‘WaLker, A Comprehen51ve Reform for Federal C1v11
Rulemaklng,rBO GEO. WasH. L. REV. 455 (1983): focusing on the
changeshpo Rules 11 and 26, criticizes the whole rulemaking
process”“squests that”the controversy over repent amendments
threatens Ju ial control of rulemaklng ‘and worries that the
expertlse ot,

MHderFl judges may be lost as a major asset in this
process. el

Laurens Walker, Perfect1ng Federal C1v11 Rules: A Proposal for
Restricted Field Experiments, 51 LAW & CoNTEMP. PRrOBS. 67 (Sum.
1988): thecrlzes that the process that gulded the development of
the FRCP through its first 50 years is not appropriate for the
work that lies ahead; identifies as the chief deficiency the lack
of a systembtlc official plan to- collect valid information about
the llkely 1mpact of changes to the Rules before they are
amended; proposes a series of fleld experlments as a solut;on.

Sam B. Warner, The Role of Courts and Judicial Councils in
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Procedural Reform, 85 U. Pa. L. Rév. 441 (1937): explores the

‘extent of courts’ rulemaking powers and who should exercise those
‘powers. :

Jack B. Weinstein, After Fifty Years of the Federal Rules of
Civil Procedure: Are the Barriers to Justice Being Raised?, 137
U. Pa. L. Rev. 1901 (1989): discusses the first 50 years of the
FRCP and poses and answers a series of rhetorical questions about
the possibility that the FRCP are denying justice to certain
classes of litigants. ‘ L o -

Jack B. Weinstein, REForRM OF COURT RULEMAKING PROCEDURES 90. (1977):
condensed version of book published as: Weinstein, Reform of
Federal Court Rulemaking Procedures, 76 Cout. L. REv. 505 (1976) ;
recommended changes that Weinstein makes at the end of his book
are also published as: Jack B. Weinstein, Reform of the Federal

Rule-Making‘P;OCess, 63 A.B.A. J. 47 (19877). -

Jack B. Weinstein, Routine Bifurcation of Jury Negligence Trials:

An Example of the Questionable Use of Rule Making Power, 14 VanD.

L. Rev. 831 (1961): wuses the bifurcation rule to demonstrate some -

problems that can arise when rules with substantive weight are
appraised merely on their procedural characteristics.

Jack B. Weinstein, The Ghost of Process. Past: The Fiftieth
Anniversary of the Federal Rules of Civil Procedure and Erie, 54
Brook. L. Rev. 1' (1988): describes the adoption of FRCP and the

Erie decision; focuses on the relative ignoring that surrounded

these two events when they occurred in 1938 and the huge impact

they have had in the 50 years since.

Russell R. Wheeler, Broadening Participation in the Courts
Through Rule-Making and Administration, 62 JUDICATURE 281, 282-83

- (1979): dQdescribes the federal rulemaking process; characterizes

it as "relatively simple"; examines the tension between the
judiciary working to govern itself by making its own rules and
the "democratic" method of allowing substantial public
involvement in the rulemaking process.

Ralph U, Whitten, Separation of Powers Restrictions on Judicial
Rulemaking: A Case Study of Federal Rule 4, 40 Mt. L. REV. 41
(1988): examines the permissible scope of supervisory rulemaking
by the Supreme Court under the separation of powers doctrine.

Joseph A. Wickes, The New Rulemaking Power of the United States

Supreme Court, 13 Tex. L. REV. 1 (1934): examines the historical
background of the Rules Enabling Act. ‘ ~

John H. Wigmore, All lLegislative Rules for Judiciary Procedure

are Void Constitutionally, 23 IrL. L. Rev. 276 (1928): editorial
asserts that any time a legislature attempts to impose upon the
Judiciary any rules for the discharge of the judiciary’s duties,

10 T

e




the rules are void constitutionally.

*Charles A.‘erght, ‘Amendments to the Federal Rules: The
Functlonzn of a Continuing Rules Committee, 7 Vaxp. L. Rev. 521
(1954): describes 1954 set of amendments to the FRCP and the
rulemaklng process used to make them._‘ : ‘

‘”‘L; 3. 552, 653”58

‘rlbes the apperently smooth
n ‘the federal  Bystem.

21 Charles A.mWright and‘
§5006 (1977)': chronicles ith e
the FRE. o

4 Charles A, erght and Arthur‘?w,‘ iller, FEDERAL PRACTICE AND
PROCEDURE " §§1001 1008 (1969*bndﬂ ﬁ?B)S chronicles the
hzstory of procedure 1n'fe“era ts; discusses the drive for
in ‘the Rules Enabling Act;

al rqles‘and the contributions

examlnes the formatlon of ”he fem
of the advzsory commlttee.‘%eywwﬁ“

‘u‘FsDERAL PRACTICE AND PROCEDURE
f local rulemaklng power.

12 Charles A, erght & Arthur‘M !
§3152 01973) dlscusses the abu
Comment, Rules of Ev1dence and theWFederal Practlce. Limits on
the Supreme Court’s RulemaXn Power, 1974 Aa:z. Sr. L.J. 77 (1974):
explores the wvalidity of "substantaﬁeness" as a curb on the
Court’s: rulemaklng power,‘concl“ ‘that Congresszonal
1nvolvement can be avoided. by’ the‘r‘al;zatlon that this power is
admlnlstratlve in character and‘exﬁrc1sable pursuant to a
delegation of 1eglslat1ve power“ ocates ‘the prescrlptlon of

safeguards to ensure the con51d\ onwof all lcompeting
interests. : }

Comment, Separation of Powers and the Federal Rules of Evidence,
26 HastiNGS L.J. 1059 (1975):  proposes an arrangement Ppermitting
the judiciary to promulgate procedural eVLdentlary rules and the
legislature to enact privilege rules, to avoid the substantive

limitation on the judicial rulemaklng power.

Note, The Proposed Federal Rules of Ev;denc : Of Privileges and
the Division of Rule- -Making Powers; 76 MICHL L. Rev. (1978):
examines constitutional lelSlon of rulemaklng power; emphasizes -
the development of federal eV1dence law. ol

Note, Separatlon of Powers and the Federal Rules of Evzdence, 26

|
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HasTiNGs L.J. 1059 (1975): analyzes the Supreme Court’s historical

rulemaking power to determine whether privilege rules are within

that power.

Charles W. Grau, JUDICIAL RULEMAKING: ADMINISTRATION, ACCESS AND
ACCOUNTABILITY (AMERICAN JUDICATURE SOCIETY 1578): analyzes critical
issues in judicial rulemaking; suggests ways to increase
accountability and access to the rulemaking process.

THE PounD VCON‘FERENCE: PERSPECTIVES ON JUSTICE IN THE FUTURE (West 1878):
includes addresses and commentary from several notable
authorities or issues pertaining to rulemaking.
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 ADMINISTRATIVE OFFICE OF THE U.S. COURTS =
BANKRUPTCY JUDGES DIVISION E’;
MEMORANDUM

DATE: August 3, 1995
FROM: Patricia S. Channon for the Local Rules Subcommittee

SUBJECT: Revisions to the Proposed Uniform Local Rule Numbering
System as a Result of Comments Received

TO: Advisory Committee on Bankruptcy Rules

As you will recall, at the March 1995 meeting, the
Advisory Committee approved the proposed Uniform Local Rule
Numbering System, subjeét to certain revisions recommended by the
local rules subcommittee on the basis of comments received. The
approved revisions were 1) the deleting of any-subdivisions of
national rﬁles from the uniform numbers, and 2) the adding of

\

"cross-references.® - \

Subsequently, during the drafting of the minutes of the
March 1995 meeting and of the feport to the Standing Committee,
guestions arose over the meaning of the difective to add cross-
references. Although Professor Resnick and Ms. Channon attempted
to resolve the matter by listening to the tape of the meeting and
talking with participants in the March 1995 discussion, the
ambiguities remained.

Accordingly, the Chairman decided it would be unwise to’
forward the numbering system for consideration by the Standing
Committee at its July 1995 meeting and that the numbering system
- with proposed cross-references and other revisions in place -
should be reconsidered for final approval ét the September 1995
meeting of the Advisory Committee. Assuming the Advisory
Committee approves the revised numbering system, it will be
_conside#ed by the Standing Committee in January 1996 along with
the/proposed numbering systems for the appellate, civil, and



Uhifofm Local Rule Numbering 2

- “&

crlmrnal rules. If approved by the 'Standing Commlttee, it would
proceed to the March 1996 agenda.of the Judicial Conference for
promulgation.

The decision to return the proposed uniform local rule
numbering system to the Adv1sory Commlttee for another rev1ew
also prov1ded an opportunlty to perform some add1t10na1 “clean
up" or fine tuning of the system The most 1mportant task in
addition to providing more cross- references, Seemed to be the
elimination of multlple rule numbers connected to a single topic,
an improvement that had been suggested in a. comment letter In
addltlon, the Reporter rev1ewed and commented on the proposal

In July, the local rules subcommlttee met by conference
call to review a rev1sed proposal that 1ncorporated cross-
_references and deleted lettered subd1v1s1ons and multlple numbers
for single topics and to consider other issues that arose during
the revision process. Chairman Mannes and the Reporter also
participated in the conferernce call. The attached revised
uniform local rule numberlng system reflects the results of ‘the
July conference call meetlng The local rules subcommittee
recommends approval of the rev1sed system by the Advisory
Committee.

CHANGES MADE TO PUBLISHED DRAFT

The changes that have been made to the uniform
numbering system can be summarized as follows: ‘

® The contents of the left column of the preliminary
draft have been changed. Instead of the national rule
numbers, this column contains the uniform local rule
numbers. The rlght column now 1s labeled "See Also
LBR" and contalns the uniform local rule number(s) of
any cross- referenced rule(s);
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Uniform Local Rule Numbering : o ' * 3

® Multipie numbers for a single topic have been
eliminated. ‘Making this change results in a system
that should be less confusing for local rules
committees when they renumber their rules. Multiple
numbers arose when the conversion was made from an
alphabetlcal list (w1th numbers) to a 11st1ng arranged
by national rule number. In maklng that conversion,
every natlonal ruleww1th a; subject -matter connection to
a local rule topic was shown In the case of the topic
"Filing Papers - Requirements," for example, flve
related national rule numbers were noted. From a .
standpoint of actual subject matter of local rules,
some of‘these national rule numbers were not needed;

® A combination of strategies was used to correct the
problem of multiple numbers, indluding the addition of
cross-references to numbers for similar topics in
"distant®" parts of the rules. Other strétegies
included breaking down a topic (e.g., "Motion
Practice," 9013-1, and "Motion Practice - APs," 7007~
1), deleting unnecessary numbers entirely,land changing
the numbers of a few topics (e.g., the number for |
"Investment of Estate Funds" changed from 5008-1 to
5095-1) ;

® Several completely new topics were added es a result
of Advisory Committee decisions to publish preliminary
drafts of new rules covering small bueiness chapter 11
cases and damegesvand costs for frivolous appeals;

® Two topics determined to be undesirable (and arguably
unnecessary, because "covered" by other topics) were
eliminated: Fax F111ng/Serv1ce (covered by Electronlc
Flllng), and Clerk - Orders Grantable by (covered by
Clerk - Delegated Functions of) ;

3



Uniformeocal Rule Numbering 4

‘0 The small separate\sectlon after Part IX for rules by
DlStrlCt Courts and Bankruptcy Appellate Panels was
deleted ‘

® The note about the c1tatlon form was rev1sed and
dlrectlons for C1t1ng a rule prescrlbed by a, 01rcu1t
counc1l for a Bankruptcy Appellate Panel added

L A note was added statlng that dlstrlcts should use
the prescrlbed topic names 1n addltlon to the uniform
rule numbers See "Issues to Be Resolved " below.

The edltlng process hlghllghted the usefulness of the
alphabetical llst of unlform local rule number topics as an
adjunct to the system itself, which 1s organized numerically.
The subcommlttee recommends that the Adv1sory Commlttee request
the Standlng Committee and Jud1c1al Conference to authorize
distribution of the alphabetlcal llstlng along w1th the uniform
numbering system, for the convenlence of those who will have to
renumber their existing rules. "

CHANGES TO THE ACCOMPANYING MEMORANDUM SINCE PUBLICATION

The memorandum as published has been shortened
substantially, so that it can serve as a guide to using the
numbering system. Some of the comments indicated that any guide
to using the system would need to be more exp11c1t in stating
that the presence of a tOplC 1n the numbering system is not a
recommendation that a district needs a local rule on that topic.
Accordingly, the subcommittee in March 1995 concluded that the
memorandum accompanylng the system should include such a
statément .

In addition, some of the comments indicated misunderstanding

about the role of the national rules. In going over these S
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Uniform Local Rule Numbering : ’ = A g

. comments, the subcommittee agreed in March 1995 that the'pﬁblﬁc
memorandum should stress that many of the national rules do not

need a counterpart local rule, and that numerical "gaps" in the
local rule numbering system are attrlbutable to the fact that no
local rule is necessary. ‘ ’
The subcommittee also rejected:these comments that
called for tracking exactlyﬁthe tltles ofenatlonal rules
Rather, the subcommittee supported us1ng dlfferent wordings as a
means of emphasizing that these are local rules topics, and
further that,haithough some are ;elated to a netional rule, they
usuélly address some aspect of the subject that is not part of
the national rule. The memorandum now explains the philosophy of
the topic names. | o ‘

The subcommittee also directed inclusion in the
memorandum of a statement that, although 'a court need not have a
rule on a subject, if it does prescribe one, the court should use
both the uniform number and the rule title provided in the
numbering system. One of the computer services had recommended
mandating use of the topic names as an aid to the search process.

- During the discussion of this issue, subcommittee members

expressed a range of views before settling on the suggestive
"should" wording. The directive seems to go beyond what the
amendment to Rule 9029 requires, however, and should be
considered by the full Advisory Committee. Accordingiy, I have
bracketed the suggested language. See also the discussions in
nChanges Made to Published Draft," above, and "Issues to Be
Resolved, " below.]

ISSUES TO BE RESOLVED
The subcommittee agreed to recommend that districts use the

names of the topics along with the uniform numbers in their local
rules. This suggestion may exceed the scope of the amendment to

5
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Rule 9029 and needs to be considered by the full Advisory —~
Commlttee before the local rules package is forwarded to the L
Standlng Commlttee._ -

The amendment to Rule 9029 will be effectlve December N

1, 1995, (probably), and the Judicial Conference most llkely will X

officially prescribe the proposed uniform numberlng system in "

March 1996,“along w1th numberlng systems for appellate, c1v1l ' 3?

and local rules. LIt appears from the dlscussron of unlform local h@

rule numberlng at the July 1995 Standlng Commlttee meetlng that 71

consensus 1s bulldlng for a deadllne of about December 1996 for "

dlstrlcts to convert. thelr lOCal rules to the unlform numberlng =

system. The Adv1sory Commlttee needs to con51der whether to join vj
that oonsensus or suggest another deadllne. ) 3

L

ACTIONS REQUIRED ) ' B

The various issues that need Aduisory Committee action are —

: ' .

listed below: ‘ L

: n

1. Recommend use of topic names? b

2. Include alphabetical list? ]

3. Approve package? B

4. Recommend deadline to comply -- how long? —

5. Designate Bankruptcy Judges Division to support conversion? .

-

Attachments ?

_____ e e e S E"”*‘
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(Date)

MEMORANDUM TO: JUDGES, UNITED STATES" COURTS OF APPEAL
JUDGES, UNITED STATES DISTRICT COURTS
JUDGES, UNITED STATES BANKRUPTCY COURTS
CIRCUIT EXECUTIVES

SUBJECT: Uniform Numbering System for Local- Bankruptcy Rules
(ACTION REQUIRED)

RN J‘",,;‘«z |
" w A w% B

ACTION DUE DATE: : - ' (December 31, 1996 or other date)

Federal Rule of Bankruptcy Procedure 9029 as amended
December 1, 1995, requires that local bankruptcy rules conform to
a uniform numberlng system prescribed by the Judicial Conference
of the United States. The Judicial Conference prescribed the
attached uniform numberlng system for local bankruptcy rules on
March _ , 1995. ‘

Uniform numbering based on the numbers used in' the Federal
Rules of Bankruptcy Procedure is intended to make it easier for
attorneys or parties to search for relevant local rules. An
alphabetical listing is included also, for the convenience of

_attorneys and as an aid to those charged with converting their

districts’  local rules to the new numbering system.
History and Method of Development

R proposed numbering system was developed by the Bankruptcy

. Judges Division of the Administrative Office and the Advisory
" Committee on Bankruptcy Rules and published in November 1994 for

public comment. After consideration of the public comment, the
original proposal was substantially revised. For example, as a
result of the comments received, no subdivisions of the national
rules are used, leaving lettered subdivisions available as a tool
for districts hav1ng lengthy or multiple rules on a particular
topic.

Starting with a list of local rules topics prepared by the
Bankruptcy Judges Division of the Administrative Office of the
United States Courts, the Advisory Committee identified those
topics which relate to a national rule and assigned them uniform
numbers consisting of the four-digit natlonal rule number, a
dash, and a fifth digit, starting with 1. For instance, local
rules relating to chapter 13 trustees are assigned the uniform
number 2015-5 and local rules relating to United States trustees
are assigned the uniform number 2020-1.



Uniform Local Bankruptcy Rule Numberlng

Local rule topics for whlch there is no related national
rule have been as51gned to the part of the national rules to
which each topic is most c¢losely related. These topics are

assigned available, unused numbers within the part, starting with

1070, 2070, etec. For example, rules related to attorney
admlss1on and drsczpllne _ass1gned to unlformwnumber5r2090 1
and 2090-2. " s ey ‘

e,
e

Gonwertingwto Uni

MrmWNumberi“gjy

The ex1stence of a uniform local rule number should not be
interpreted as a recommendatlon that any. dlStIlCt needs a local
rule on the topic. The numberlng system was derived from a
review of existing local rules and represents the subjects on
which bankruptcy courts actually have local rules. Some courts
have few rules; others many . No court ‘has a rule on every topic
for whlch a uniform number has been ass1gned

leew1se, .many natlonal rules address matters about whlch
there is no apparent need for local rules ‘wAccordlngly, users
may perceive . "gaps" in thewnumberlng system,\whbre there is no
uniform local rule number ass1gned to a national rule. This
exclusion of varlous national rules from the uniform local rule
numberlng ‘system is dellberate,‘only subjects that actually
appear in local rules are 1nc1uded -

[If a dlstrlct does have a local rule, on a subject, then
the district should ‘use both the a551gned unlfqrm local rule
number and the tOplC name. - This. procedure will make, local rules
searchable both by unlform local rule number and by tOplC name. ]

A deadline of (date) has been set for local courts to
implement the new system. 'The Bankruptcy Judges Division of the
Administrative Office is available to provide technical and
logistical support to the districts as they convert to the new.

numbering system. The teléphone number of the Bankruptcy Judges

Division is . (202) 273- -1900.

L. Ralph Mecham
Director
Attachments

cc: Clerks, United States Courts of Appeal
Clerks, United States District Courts
Clerks, United States Bankruptcy Courts
Bankruptcy Administrators
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UNIFORM NUMBERING SYSTEM FOR LOCAL BANKRUPTCY RULES

Cite as "

LBR - . Example. "E.D.Va. LBR 1007-1."

—

(Disf.tict) {Number)

If a rule is prescrlbed by a circuit council for a Bankruptcy

Appellate Panel Service, cite as
‘"gth Cir.BAP LBR 8009-1."

Example:

Cir.BAP LER ___

[The topic names are part of this uniform numbering system
and should be used in addition to the rule riumbers.]

PART I
3

Oniform Local
Rule Number

1002-1

1004-1
1005-1

1006-1

1007-1
1007-2.
1007-3
1009-1
1010-1
1014-1
1014-2

1015-1

1015-2

1017-1

1017-2

. 1019-1

1020-1

1070-1
1071-1

1072-1

Topic

PETITION - GENERAL

PETITION - PARTNERSHIP
PETITION - CAPTION

FEES - INSTALLMENT
PAYMENTS

LISTS, SCHEDULES, & STATEMENTS

MAILING - LIST OR MATRIX

STATEMENT OF INTENTION

AMENDMENTS TO LISTS & SCHEDULES

PETITION-INVOLUNTARY
TRANSFER OF CASES
VENUE - CHANGE OF

JOINT ADMINISTRATION/
CONSOLIDATION

RELATED CASES

CONVERSION - REQUEST FOR/
NOTICE OF

DISMISSAL OR SUSPENSION -
CASE OR PROCEEDINGS

CONVERSION - PROCEDURE
FOLLOWING

CHAPTER 11 SMALL BUSINESS
CASES - GENERAL

JURISDICTION
DIVISIONS - BANKRUPTCY COURT

PLACES OF HOLDING COURT

See Also LBR

1004-1, 1005-1
1010-1, 5005-2

9004-2

5080-1, 5081-1

5005-2



PART I, Cont’d.
Uniform Local
Rnle*Numbe;
1073-1

1074-1

PART IX

Dniform lLocal
Rule Number

2002-1
2002-2
2002-3
2003-1

2004-1
2007.1-1
2010-1
2014-1
2015-1
2015-2
2015-3

2015-4
2015-5
2016-1
2019-1
2020-2
2070-1
2071-1
2072-1
2080-1

2081-1

Topic

ASSIGNMENT OF CASES

CORPORATIONS.

Topic

NOTICE TO CREDITORS & OTHER
INTERESTED PARTIES

NOTICE TO UNITED STATES
OR FEDERAL AGENCY

UNITED STATES AS CREDITOR

OR PARTY

MEETING OF CREDITORS &
EQUITY SECURITY HOLDERS

DEPOSITIONS & EXAMINATIONS
TRUSTEES & EXAMINERS (Ch. 11)
TRUSTEES - BONDS/SURETY
EMPLOYMENT OF PROFESSIONALS
TRUSTEES - GENERAL
DEBTOR-IN-POSSESSION DUTIES

TRUSTEES - REPORTS &
DISPOSITION OF RECORDS

TRUSTEES - CHAPTER 12
TRUSTEES - CHAPTER 13

COMPENSATION OF PROFESSIONALS

REPRESENTATION OF MULTIPLE PARTIES

UNITED STATES TRUSTEES
ESTATE ADMINISTRATION
COMMITTEES

NOTICE TO OTHER COURTS
CHAPTER 9

CHAPTER 11 - GENERAL

10

See Also LBR

See Also LBR

7027-1, 9016-1

6005-1

6005-1
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PART II, Cont’d.

Uniform Local
Rule Number
2082-1

2083-1

2090-1

2090-2

2091-1

PART III

Uniform local
Rule Number

3001-1

3006-1
3007-1
3008-1
3009-1
3010-1

3011-3

3012-1

3015-1
3015-2
3015-3
3016-1
3016-2
3017-1

3017-2

3018-1
3018-2
3019-1
3020-1
3021-1
3022-1
3070-1

Topic See Also LBR .

CHAPTER 12 - GENERAL
CHAPTER 13 - GENERAL
ATTORNEYS ~ ADMISSION TO PRACTICE $010-1
ATTORNEYS - DISCIPLINE & DISBARMENT 9011-3

ATTORNEYS - WITHDRAWALS

Topic See 2Also LBR
CLAIMS AND EQUITY SECURITY 5003-3

INTERESTS - GENERAL
CLAIMS - WITHDRAWAL
CLAIMS - OBJECTIONS
CLAIMS - RECONSIDERATION
DIVIDENDS - CHAPTER 7
DIVIDENDS - SMALL
UNCLAIMED FUNDS

VALUATION OF COLLATERAL

CHAPTER 13 - PLAN

CHAPTER 13 - AMENDMENTS TO PLANS
CHAPTER 13 - CONFIRMATION
CHAPTER 11 - PLAN

DISCLOSURE STATEMENT - GENERAL
DISCLOSURE STATEMENT - APPROVAL

DISCLOSURE STATEMENT - SMALL
BUSINESS CASES ‘

BALLOTS - VOTING ON PLANS
ACCEPTANCE/REJECTION OF PLANS
CHAPTER 11 - AMENDMENTS TO PLANS
CHAPTER 11 - CONFIRMATION
DIVIDENDS - UNDER PLAN (Ch. 11)
FINAL REPORT/DECREE

CHAPTER 13 - PAYMENTS



PART IV
B —

Uniform Local

Rule Number .

4001-1
4001-2
4001-3
4002-1
4002-2
4003-1
4003-2
4004-1
4004-2
4007-1
4008-1
4070-1

4071-1

PART V

Uniform Local
Rule Number

5001-1
5&01-2
5003-1
5003-2
5003-3
5005-1
5005-2
5005-3
5005-4
5009-1
'5010-1

5011-~-1

Topic

AUTOMATIC STAY ~ RELIEF FROM

CASH COLLATERAL
OBTAINING CREDIT
DEBTOR - Duflgs
ADDRESS OF DEBTOR
EXEMPTIONS

LIEN AVOIDANCE

DISCHARGE HEARINGS

OBJECTIONS TO DISCHARGE
DISCHARGEABILITY COMPLAINTS
REAFFIRMATION

INSURANCE

AUTOMATIC STAY - VIOLATION OF

Iopic
COURT ADMINISTRATION
CLERK - OFFICE LOCATION/HOURS‘
CLERK - GENERAL/AUTHORITY
COURT PAPERS - REMOVAL OF
CLAIMS - REGISTER

FILING PAPERS - REQUIREMENTS

FILING PAPERS - NUMBER OF COPIES

FILING PAPERS - SIZﬁ OF PAPERS
ELECTRONIC FILING

FINAL REPORT/DECREE

REOPENING CASES

WITHDRAWAL OF REFERENCE

ee Also LBR

See Also LER

1002-1, 1007-1,
9004-1, 9004-2
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PART V, Cont’d,

. Uniform Local

Rule Number

5011-2
5070-1
5071-1
5072-1

5073-1

5075-1
5076-1
5077-1
5078-1
5080-1

5081-1

5090-1
5081-1
5092-1

5095-1

PART VI

Uniform Local
Rule Number

| 6004-1

6005-1

6006-1

 6007-1
" 6008-1

6070-1

Topic

ABSTENTION
CALENDARS & SCHEDULING
CONTINUANCE

COURTROOM DECORUM

PHOTOGRAPHY, RECORDING DEVICES

& BROADCASTING

CLERK - DELEGATED FUNCTIONS OF

COURT REPORTING

TRANSCRIPTS

COPIES - HOW TO ORDER

FEES - GENERAL

FEES - FORM OF PAYMENT
JUDGES - VISITING & RECALLED
SIGNATURES - JUDGES

SEAL OF COURT

INVESTMENT OF ESTATE FUNDS

Topic
SALE OF ESTATE PROPERTY
APPRAISERS & AUCTIONEERS
EXECUTORY CONTRACTS
ABANDONMENT
REDEMPTION

TAX RETURNS & TAX REFUNDS

13

See Also LBR .

9073-1, 35074-1

1006-1

1006-1

See Also LER

2014-1, 2016-1



PART VII

Uniform Local

Rule Numbeg
7001-1
7093-1
7004~£
7004~2
7005-1
7005-2
7007-1

7008-1

7012-1

7016-1
7023-1
7024-1
7024-2
7026-1
7027-1
7040-1
7052-;
7054-~-1
7055-1
7056-1
7065-1
7067-1

70€69-1

Topic
ADVERSARY PROCEEDINGS - GENERAL

COVER SHEET

''SERVICE OF PROCESS

SUMMONS
CERTIFICATE OF SERVICE (APs)
FILING OF QISCOﬁRY MATERIALS
MOTION PRACTICE (in APs)

CORE/NON-CORE DESIGNATION
(Complaint)

CORE/NON-CORE DESIGNATfON
(Responsive Pleading)

PRE-TRIAL PROCEDURES

CLASS ACTION

INTERVENTION
UNCONSTITUTIONALITY, CLAIM OF
DISCOVERY - GENERAL

DEPOSITIONS & EXAMINATIONS (APs)
ASSIGNMENT OF ADVERSARY PROCEEDINGS
FINDINGS & CONCLUSIONS

COSTS - TAXATION/PAYMENT
DEFAULT - FAILURE TO PROSECUTE
SUMMARY JUDGMENT

INJUNCTIONS

REGISTRY FUND

JUDGMENT - PAYMENT OF

19

See Also LBR

9013-3

9013-1

2004-1

1073-1
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Uniform Local .
lkule‘Nnmber

8001-1 ff.

PART IX

Uniform Local

Rule Numbexr
9001-~-1
9003-1
5004-1
9004-2
S006-1
9009-1
$010-1
$010-2
9011-i
$011-2
$011-3
S011-4

l
$013-1
b

9013-2

9013-3

9015-1

- 9016-1

9016-2

9019-1
9015-2
9020-1
8021-1

9021-2

Topic

APPEALS For District Court/Bankruptcy Appellate Panel
uniform local rule numbers, see "Appendix of Uniform
Local Rule Numbers for Bankruptcy Appeals."

Topic
DEFINITIONS
EX PARTE CONTACT
PAPERS - REQUIREMENTS OF FORM
CAPTION - PAPERS, GENERAL
TIME PERIODS
FORMS
ATTORNEYS - NOTICE OF APPEARANCE

POWER OF ATTORNEY

ATTORNEYS - DUTIES

PRO SE PARTIES

SANCTIONS

SIGNATURES

MOTION PRACTICE

BRIEFS & MEMORANDA OF LAW
CERTIFICATE OF SERVICE - MOTIONS
JURY TRIAL

SUBPOENAS

WITNESSES

SETTLEMENTS & AGREED ORDERS

ALTERNATIVE DISPUTE RESOLUTION (ADR)

CONTEMPT
JUDGMENTS & ORDERS - ENTRY OF

ORDERS - EFFECTIVE DATE

See Also LBR

5005-1, 5005-3

1005-1, 5005-1

2090-1, 9011-1

2080-2
7007-1

7005-1

2004-1



PART IX, Cont’d.

Uniform Local
. Rule Number

9022-1
9027-1
9029-1
9029-2
9029-3
9035-1
9036-1
9070-1
9071-1
5072-1
9073-1
9074-1

9075-1

Togic
JUDGMENTS & ORDERS - NOTICE OF
REMOVAL/REMAND

| LOCAL RULES - GENERAL

LOCAL RULES - GENERAL ORDERS
LOCAL RULES - DISTRICT COURT
BANKRUPTCY ADMINISTRATORS

NOTICE BY ELECTRONIC TRANSMISSION
EXHIBITS \
STIPULATIONS

ORDERS - PROPOSED

HEARINGS

TELEPHONE CONFERENCES

EMERGENCY ORDERS

/6

See Also LBR

5070-1

5070-1
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APPENDIX OF UNIFORM LOCAL RULE NUMBERS FOR BANKRUPTCY‘A?FEALS

PART VIII

Uniform Local

Rule Number
8001-1
8001-2
8001-3

8002-1
8003~-1
8004-1
8005-1
8006-1
8007-1
8007-2
8007-3

8007-4

8008~1

8008-2

8008-3

:8008-4

800%9-1

. 8009-2

8010-1

8010-2

8010-3
8011-1

8011-2

8011-3

8011-4

Topic
NOTICE OF APPEAL

DISMISSAL OF APPEAL (VOLUNTARY)

ELECTION FOR DISTRICT COURT
' DETERMINATION OF APPEAL

TIME FOR FILING APPEAL

MOTION FOR LEAVE TO APPEAL

SERVICE OF NOTICE OF APPEAL

STAY PENDING APPEAL

DESIGNATION OF RECORD - APPEAL

COMPLETION OF RECORD - APPEAL

TRANSMISSION OF RECORD - APPEAL

DOCKETING OF APPEAL

RECORD FOR PRELIMINARY HEARING -

APPEAL

FILING PAPERS - APPEAL

SERVICE OF ALL PAPERS REQUIRED -

APPEAL

MANNER OF SERVING PAPERS - APPEAL

PROOF OF SERVICE OF FILED PAPERS -

APPEAL

TIME FOR FILING BRIEFS - APPEAL

TIME FOR FILING APPENDIX TO

BRIEF - APPEAL

FORMS OF BRIEFS - APPEAL

REPRODUCTION OF STATUTES, ETC.

APPEAL

LENGTH OF BRIEFS - APPEAL

MOTION, RESPONSE, REPLY - APPEAL

DETERMINATION OF PROCEDURAL

MOTION - APPEAL

DETERMINATION OF MOTION - APPEAL

EMERGENCY MOTION - APPEAL

/7



PART VIII, Cont’d.

Uniform Local
Rule Number
8011-5

8012-1
8013-1
' 8014-1
8015-1

8016-1

8016-2

8016-3

8017-1

8018-1

8019-1

8020-1

8070-1

Topic

POWER OF SINGLE JUDGE TO
ENTERTAIN MOTIONS

ORAL ARGUMENT - APPEAL
DISPOSITION QE‘APPEAL
COSTS - APPEAL
MOTION FOR REHEARING

ENTRY OF JUDGMENT BY CLERK
OF DISTRICT COURT OR BAP

NOTICE OF ORDER OR JUDGMENT -
APPEAL ,

RETURN OF RECORD ON APPEAL

STAY PENDING APPEAL TQ COURT
OF APPEALS

LOCAL RULES OF CIRCUIT JUDICIAL
COUNCIL OR DISTRICT COURT

SUSPENSION OF PART VIII,
FED.R.BANKR.P.

DAMAGES AND COSTS FOR
FRIVOLOUS APPEAL

DISMISSAL OF APPEAL BY COURT
FOR NON-PROSECUTION
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ALPHABETICAL LIST OF LOCAL RULE TOPICS AND UNIFORM LOCAL RULE NUMBERS

Uniform Local Rule Number

Local Rule Topic

ABANDONMENT | e 6007-1
ABSTENTION 5011-2
ACCEPTANCE/REJECTION OF PLANS 3018-2
ADDRESS OF DEBTOR 4002-2
'ADVERSARY PROCEEDINGS - GENERAL 7001-1
ALTERNATIVE DISPUTE RESOLUTION (ADR) 9019-2
AMENDMENTS TO LISTS & SCHEDULES 1009-1
AMENDMENTS TO PLANS
(See "Ch. 11 - ____,® "Ch. 13 - __ .")
APPEALS B001-1 ff. (See Appendix)
APPRAISERS & AUCTIONEERS 6005-1 )
ASSIGNMENT OF ADVERSARY PROCEEDINGS 7040-1
AssquMENT OF CASES | 1073-1
ATTORNEYS - ADMISSION TO PRACTICE 2090-1
ATTORNEYS - DISCIPLINE & DISBARMENT 2090-2
ATTORNEYS - DUTIES 9011-1
ATTORNEYS - NOTICE OF APPEARANCE 9010-1
ATTORNEYS - WITHDRAWALS 2081-1
AUTOMATIC STAY - RELIEF FROM 4001-1
AUTOMATIC STAY - VIOLATION OF 4071-1
BALLOTS - VOTING ON PLANS 3018-1
BANKRUPTCY ADMINISTRATORS 9035-1
BRIEFS & MEMORANDA OF LAW 9013-2
CALENDARS & SCHEDULING 5070-1
CAPTION - PAPERS, GENERAL 9004-2 /
{See also "Petition-Caption")
CASH COLLATERAL 4001-2
CERTIFICATE OF SERVICE - APs 7005-1
CERTIFICATE OF SERVICE - MOTIONS 9013-3
CHAPTER 11 - AMENDMENTS TO PLANS 3019-1

/7



Local Rule Topic
CHAPTER‘II - CONFIRMATION

CHAPTER 11 - GENERAL
CHAPTER 11 -~ PLAN

CHAPTER 11 - SMALL BUSINESS CASES,
GENERAL

CBAPTER 12 - GENERAL

CHAPTER 13 - AMENDMENTS TO PLANS
CHAPTER 13 - CONFIRMATION
CHAPTER 13 - GENERAL

CHAPTER 13 - PAYMENTS

CHAPTER 13 - PLAN

CHAPTER 9

CLAIMS & EQUITY SECURITY
INTERESTS - GENERAL

CLAIMS - OBJECTIONS
CLAIMS - RECONSIDERATION
CLAIMS - WITHDRAWAL

CLASS ACTION

CLERK - DELEGATED FUNCTIONS OF
CLERK - GENERAL/AUTHORITY
CLERK - OFFICE LOCATION/HOURS
CLERK - ORDERS GRANTABLE BY*
COMMITTEES

COMPENSATION OF PROFESSIONALS
CONTEMPT

CONTINUANCE

CONVERSION - REQUEST FOR/NOTICE OF
CONVERSION - PROCEDURE FOLLOWING
COPIES, HOW .TO ORDER

CORE/NON-CORE DESIGNATION
{Complaint)

‘Uniform Logal Rule Number

" 3020-1

2081-1"
3016-1

1020-1

2082-1
3015-2
3015-3
2083-1
3070-1
3015-1
2080-1

3001-1

2007-1
3008-1"
3006-1
7023-1
5075-1
5003-1
5001-2
5075-2*
2071-1
2016-1
9020-1
5071-1
1017-1
1019-1
5078-1

7008-1
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Local Rule Topic

CORE/NON-CORE DESIGNATION
{Responsive Pleading)

CORPORATIONS

COSTS - TAXATION/PAYMENT
COURT ADMINISTRATION

COURT PAPERS - REMOVAL OF
COURT REPORTING

COURTROOM DECORUM

COVER SHEET

DEBTOR - DUTIES

DEBTOR- IN- POSSESSION-DUTIES
DEFAULT - FAILURE TO PROSECUTE

DEFINITIONS

1 73

DEPOSITIONS & EXAMINATIONS
DEPOSITIONS & EXAMINATIONS - APs
DISCHARGE HEARINGS

3 073

. DISCHARGEABILITY COMPLAINTS

-

DISCLOSURE STATEMENT ~ APPROVAL

—

. DISCLOSURE STATEMENT - GENERAL

{

DISCOVERY - GENERAL

{DIQMISSAL OR SUSPENSION ~ CASE
OR PROCEEDINGS

1

DIVIDENDS - CHAPTER 7

)

'DfVIDENDS - SMALL

3

DIVIDENDS UNDER PLAN (Ch. 11)

77

' DIVISIONS - BANKRUPTCY COURT
ELECTRONIC FILING

7

.., EMERGENCY ORDERS

EMPLOYMENT OF PROFESSIONALS

t

. ESTATE ADMINISTRATION

3

T3 073

Uniform Local Rulé Number

7012-1

1074-1
7054-1
5001-1
5003-2
5076-1
5072-1
7003-1
4002-1
2015-2
7055-1
9001-1
2004-1
7027-1
4004-1
4007-1
3017-1
3016-2
7026-1

1017-2

3009-1
3010-1
3021-1
1071-1
5005-2
9077-1
2014-1

2070-1

Al



Local Rule Topic
EX PARTE CONTACT

EXECUTORY CONTRACTS

EXEMPTIONS

EXHIBITS

FEES - FORM OF DAYMENT

FEES - GENERAL

FEES - INSTALLMENT PAYMENTS
FILING OF DISCOVERY MATERIALS
FILING PAPERS - NUMBER OF COPIES
FILING PAPERS - REQUIREMENTS
FILING PAPERS - SIZE OF PAPERS
FINAL REPORT/DECREF

FINAL REPORT/DECREE (Ch. 11)
FINDINGS & CONCLUSIONS

FORMS

HEARINGS

INJUNCTIONS

INSURANCE

INTERVENTION

INVESTMENT OF ESTATE FUNDS

JOINT ADMINISTRATION/CONSOLIDATION

JUDGES - VISITING & RECALLED
JUDGMENTS - PAYMENT OF
JUDGMENTS & ORDERS - ENTRY OF
JUDGMENTS & ORDERS - NOTICE OF
JURY TRIAL

JURISDICTION

LIEN AVOIDANCE

Un

iform Local Rule Number
| sbqﬁfl“‘ '
6006~1
4003-1
9072-1
5081-1
5080-1
1006-1
7005-2
5005-2
5005-1
5005-3
5009-1
3022-1
7052-1
9009-1
9075-1
7065-1
4070-1
7024-1
5095-1
1015-1
5090-1
7069-1
9021-1
9022-1
9015-1
1070-1

4003-2
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Local Rule Topic
LISTS, SCHEDULES, & STATEMENTS

LOCAL RULES - DISTRICT COURT
LOCAL RULES - GENERAL

LOCAL RULES - GENERAL ORDERS
MAILING - LIST OR MATRIX

MEETING OF CREDITORS &
EQUITY SECURITY HOLDERS

MOTION PRACTICE
MOTION PRACTICE (in APs)

NOTICE TO CREDITORS &
' OTHER INTERESTED PARTIES

NOTICE TO OTHER COURTS

NOTICE TO UNITED STATES OR
FEDERAL AGENCY

OBJECTIONS - TO DISCHARGE
OBTAINING CREDIT

ORDERS - EFFECTIVE DATE
ORDERS - PROPOSED
PETITiON - CAPTION
PETITION - INVOLUNTARY
PETITION - PARTNERSHIP

PHOTOGRAPHY, RECORDING
DEVICES & BROADCASTING

PLACES OF HOLDING COURT
POWER OF ATTORNEY
PRE-TRIAL PROCEDURES
PRO SE PARTIES
REAFFIRMATION

. REDEMPTION

3 73 (73

REGISTRY FUND
RELATED CASES

' Dniform Local Rule Number

1007-3
9029-3
9029-1
9029-2
1007-2
2003-1

8013-1
7007-1

2002-1

2072-1

2002-2

4004-2
4001-3
9021-2
9074-1
1005-1
1010-1
1004-1

5073-1

1072-1
9010-2
7016-1
9011-2
4008-1
6008-1
7067-1

1015-2

23



Local Rule Topic
REMOVAL/REMAND

REOPENING CASES

SALE OF ESTATE PROPERTY
SANCTIONS

SEAL OF COURT

SERVICE OF PROCESS
SETTLEMENTS & AGREED ORDERS
SIGNATURES

SIGNATURES - JUDGES
STATEMENT OF INTENTION
STIPULATIONS

SUBPOENAS

SUMMARY JUDGMENT

SUMMONS

TAX RETURNS & TAX REFUNDS
TELEPHONE CONFERENCES
TIME PERIODS

TRANSCR:%TS

TRANSFER OF CASES

TRUSTEES - BONDS/SURETY
TRUSTEES - CHAPTER 12
TRUSTEES - CHAPTER 13
TRUSTEES - GENERAL
TRUSTEES - REPORTS &

DISPOSITION OF RECORDS
TRUSTEES & EXAMINERS (Ch. 11)
UNCLAIMED FUNDS
UNCONSTITUTIONALITY, CLAIM OF

UNITED STATES AS A CREDITOR
OR PARTY

Uniform Local Rule Number

9027-1
5010-1
6004-1
9011-3
soéz;;
7094;i
9oi9-1
9011-4 °
5091-1
1007-3
9073-1
9016-1
7056-1
7004-2
6070-1
9076-1
9006-1
5077-1
1014-1
2010-1
2015-4
2015-5
2015-1

2015-3

2007.1-1
3011-1
7024-2

2002-3
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Local Rule Topic
UNITED STATES TRUSTEE

.. VALUATION OF COLLATERAL
 VENUE - CHANGE OF

WITHDRAWAL OF REFERENCE

WITNESSES

" Oniform Local Rule Number

2020-1
© 3012-1
1014-2
5011-1
9016-2

A5



APPENDIX OF UNIFORM LOCAL RULE NUMBERS FOR BANKRUPTCY APPEALS

Topic Uniform Local Rule Numbg: o ‘ L
COMPLETION OF RECORD - APPEAL B,Q‘f)“‘?::‘l; ‘
COSTS - APPEAL aoi;zi‘-ul
DAMAGES AND COSTS FOR FRIVOLOUS soé;;i . / r
APPEAL e )
DDESIGNATION OF RECORD - APPEAL 8006-1 —
DDETERMINATION OF MOTION - APPEAL 8011-3 L)
DETERMINATION OF PROCEDURAL 8011-2 n
MOTION - APPEAL &
DISMISSAL OF APPEAL BY COURT FOR 8071-1
: NON- PROSECUTION -
DISMISSAL OF APPEAL (Voluntary) 8001-2 ) L
DISPOSITION OF APPEAL 8013-1 r
DOCKETING OF APPEAL 8007-3 L
ELECTION FOR DISTRICT COURT 8001-3
DETERMINATION OF APPEAL ﬂ
EMERGENCY MOTION - APPEAL 8011-4 -
ENTRY OF JUDGMENT BY CLERK 8016-1 O
OF DISTRICT COURT OR BAP L
FILING PADERS - APPEAL 7 8008-1
FORM OF BRIEFS - APPEAL 8010-1 P‘
LENGTH OF BRIEFS - APPEAL 8010-3 -
LOCAL RULES OF CIRCUIT JUDICIAL 8018-1 LJ
COUNCIL OR DISTRICT COURT
MANNER OF SERVING PAPERS - 8008-3 O
APPEAL ( L
MOTION FOR LEAVE TO APPEAL 8003-1 ~
MOTION FOR REHEARING - APPEAL 8015-1 L
'MOTION, RESPONSE, REPLY - APPEAL 8011-1 m
NOTICE OF APPEAL 8001-1 L
NOTICE OF ORDER OR JUDGMENT - 8016-2 -

APPEAL
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PART VIII, Cont'’d.

Topic
ORAL ARGUMENT - APPEAL

POWER OF A SINGLE JUDGE TO
ENTERTAIN MOTIONS

PROOF OF SERVICE OF FILED PAPERS -

APPEAL

RECORD FOR PRELIMINARY HEARING -~
APPEAL

REPRODUCTION OF STATUTES, ETC. -
APPEAL

RETURN OF RECORD ON APPEAL

SERVICE OF ALL PAPERS REQUIRED -
APPEAL

SERVICE OF NOTICE OF APPEAL
STAY PENDING APPEAL

STAY PENDING APPEAL TO COURT
OF APPEARLS

SUSPENSION OF PART VIII,
FED.R.BANKR.P.

TIME FOR FILING APPEAL

TIME FOR FILING APPENDIX TO
' BRIEF - APPEAL

TIME FOR FILING BRIEFS - APPEAL

TRANSMISSION OF RECORD - APPEAL

e, . g
L oA
s F

8012-1

8011-5
8008-4
8007-4
8010-2

8016-3

8008-2

8004-1
8005-1

8017-1
8019-1

8002-1

8009-2

8005-1

8007-2

Uniform Local Rule Number

B,
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\0
TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES i
FROM: ALAN N. RESNICK, REPORTER | S
RE: BANKRUPTCY RULE 7062 =
DATE:  JULY 13, 1995

Prior to the March 1995 meeting of the Advisory Committee in
Lafayette, I was asked to review the list of orders in Bankruptcy
Rule 8002(c) for which an "excusable neglect"” extension of the
time to appeal may not be granted. I was also asked, in
connection with that review, to consider, compare, and possibly
conform to Rule 8002(c) the list of orders that are excluded from

the 10-day automatic stay in Bankruptcy Rule 7062 (incorporating

Civil Rule 62). Rule 7062 applies in adversary proceedings.

Rule 9014 provides that Rule 7062 also applies in contested
matters unless the court orders otherwise.

As a result of my review of these rules, I recommended that
orders confirming a plan be added to the list of excluded orders
in Rule 7062. 1In particular, I included the following paragraph
in my memorandum of February 24, 1995, which was contained in
item #10, pagés 6-7, of the agenda materials for the Lafayette
meeting:

"After reviewing Rule 7062, I believe that amendments
to that rule, as well as to Rule 8002(c), are warranted at
this time. I want to emphasize that I made several close
judgment calls in determining whether to include certain
orders in these rules and that reasonable people could
differ on these calls. I also added to the list of orders
in Rule 7062 an order confirming a plan. I do not think
that parties should have to wait ten days to seek
enforcement of a confirmation order if no party has obtained
a stay pending appeal. Although I do not think that Rule
7062, as it now reads, prohibits consummation of a chapter
11 plan within ten days after entry of the confirmation
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10

11

12

13

14

15

16

17

order (because consummation is not executing on the order
and is not a proceedlng to ‘enforce the. order), T have heard
1awyers suggest. that it does. ' .For the sake of clarity, I
Msuggest that conflrmatlon orders“be included.™

As is my usual practlce, whlle propos&ng the substantive

change to Rule 7062, I also;madeﬂsuggestlons'for styliétic

improvements.

The draft that I recommended to the Committee in

the agenda materials was as follows

Rule 7062. Staylof Proceedings to Enforce a

Judgment.

Rule 62 F.R.Civ.P. applies in adversary

proceedings. The following orders are additional

exceptions to Rule 62(a) ;.

(a) An order grantlng rellef from an automatlc stay

E

2

(e).

provided by § 362 §,922’ § 1201, or 8 1301 of the
Code+ ;

an order apthoriging or prohibiting the use of
cash collateral or the use, sale or lease of
property of the estate under § 363+

an order authorizing the—txrustee—to obtain the
obtaining of credit purswant—te under § 364—and ;

an order authorizing the assumption or assignment

of an executory contract or unexpired lease

purswant—t£o under § 365; _and

an _order conflrmlnq a Dlan under §§ 943, 1129,

1225, or 1325 of the Code shall be-additional
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g

g

E

-

]

gm;e

-

7

-

]

-
[

Ty T

-

U

T

r

[

LI

£



Ty 3 04

)

3 3 ) )

.

T S

o !

COMMITTEE NOTE

This rule is amended to include as an
additional exception to Rule 62(a) an order
confirming a plan. A plan may be consummated and
a confirmation order may be enforced -- with the
assistance of the court if necessary -- without
the need to wait ten days under Rule 62(a).

The other amendments to this rule are stylistic.

T

At the Lafayette meetiggfxéﬁéi M;;sﬂ§?ttle discussion of the
suggested change regarding confirma;ion orders. Rather, the
discussion focused primarily on two new suggestions for
amendments‘that were not raised befbre the mgeting and were not
in the agenda materials. My recollection and undgrstanding is
that these two amendments were offéréd to make the rule clearer
and easier to apply, and that they were not intended to make any
substantive changes. These amendments (shown below in bold) added
tFe words "the automatic stay under"vbn line 3, and added
éhbdivisioh (f) on line 18 of the following draft. The following
amendments were approved by the Advisory Committee by a 7-4 vote.

Rule 7062. Stay of Proceedings to Enforce a
Judgment

Rule 62 F.R.Civ.P. applies in adversary

proceedings. The following orders are additional
exceptions to the automatic stay under Rule 62(a):
(a) An order granting relief from an automatic stay

provided by § 362, § 922, § 1201, or § 1301 of the

Code+ :



10
11

12

13

14
15
16
17

18

{b)

E

{e)

an order authorizing,or prohibiting the use of

.cash collateral or the use, sale or lease of

property of ‘the estate under § 363+

2

an order authorlzlng f‘

the

il

obtalnlng of credlt pereueﬁEPEe under § 364—and ;

an order authorlzlng the assumptlon or assignment

of an executory contract or unexpired lease

pursuant—te under § 365 :.and

an order conflrmlnq a olan under §§ 943, 1129,

(£f)

1225 or ;325 of the Code; and shall-be-additienal
exeepeéeﬂe~%e—ﬁe%e-6%+a+. j

any other"order“ae the oourt may direct.
COMMITTEE NOTE

This rule is amended to include as an
additional exception to Rule 62(a) an order
confirming a plan. A plan may be consummated and
a confirmation order may be enforced -- with the
assistance of the court if necessary -- without
the need to wait ten days under Rule 62(a).

The other amendments to this rule are stylistic.
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After the meeting, I realized for the first time that the
two amendments made for tne purpose of clarity would or could
have far-reaching substantive effects that were never
contempleted or intended by‘the Advisory Committee. I explained
my concerns in my April 25th letter to Judge Paul Mannes, which
was circuieted to the Committee together with his letter of April
28th. It was determined that the proposed amendments to Rule

4
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£
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7062 would be brought back to the Committee for further
consideration at the September 1995 meeting.

'The addition of "automatic stay" to clarify the rule.

Although Civil Rule 62(&5'(sée7é££achéd copy) provides for a
10-day automatic stay’bf enforcement of judéments, it also
provides that " funless] otherwise ordered by the court, an
interlocutory order or finé&&ﬁﬁégﬁ%ﬁtﬁ;nyan action for an

injunction or in a receivership action, or a judgment or order

directing an accounting in an action for infringement of letters

patent, shall not be stayed during the period after its entry and
until an appeal is taken or during the pendency of an appeal."
This sentence is significant for two independent reasons. First,
as was discussed at the meeting, the 10-day automatic stay does
not apply to these "exceptions." But the second effect of this
sentence (which we did not discuss) is that the listed types of
orders may not be stayed "as of right" by the posting of a
supersedeas bond under Rule 62(d) .

Civil Rule 62(d) says that "the appellant by giving a

supersedeas bond may obtain a stay subject to the exceptions

" contained in subdivision (a) of this rule." Therefore, a -

judgment in an action for an injunction (1) is not
"automatically" stayed for 10-days under Rule 62(a), and (2) may
not be stayed merely by filing a bond under Rule 62(d). Such a
judgmént may be stayed only by the exercise of the court’s

discretion. See Rule 62(c).



Under ourrent Rule 7062 certaln orders in bankruptcy (such
as orders. authorlzlng the sale of property) "shall be additional

exceptlons to Rule 62(a) That me uthat these 1lsted orders

(1) are not‘subject to the 10 day automatlc stay, and (2) .may not

be staye ‘merely by postlng a bond Any doubt that the

g Ay

exceptlons llsted 1n Rule 7062 go beyond the 10 day automatlc

P s T

stay is removed when you con51der the orlglnal Commlttee Note to
‘ F -

Rule 7062 whlch states

' r

"The addltlonal exceptions set forth in this rule make

applicablé t6 those matters the consequences contained in

Rule 62 (c) and (d) w1th respect to orders in actions for

injunctions. : ‘ ‘

Nonetheless, for the purpose of "clarifying" 'the rule, Rule
7062 was changed at the-Lafayette meeting so that the listed
orders will be "exceptions to the antomatiC‘stay under Rule
62(a)." I recall that thé proponent of this change indicated'
that it would make it ciear that the only significance of these
exceptions is that they are not subject to the 10-day stay. I
believe that the Committee did not focus on the applicability of
the stay "as of right" by filing a supersedeas bond under Rule
62(d), or on the original committee note to Rule 7062. I know
that I did not focus on them and that nobody mentioned them at
the meeting.

I now think that the proposed amendment -- adding "the
automatic stay under" -- may be taken by courts to mean that the
only effect of the list of orders in Rule 7062 is that these
orders will not be subject to the 10-day automatic stay, but that
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they can be stayed merely by filing a bond. This will be a
substantial change in the Rule and one that probaﬁly does not
make sense. If the Committee does not want orders granting
relief from the automatic stay or oraéré authorizing sales of
property to be stayed for ten days, does it want to permit
parties to obtain a stay "as of right" by filing a bond?

Although I personally think%yhe,answggighguld‘be~"no", perhaps

- members of the Committee may disagree. 1In any event, I suggest

‘ that the Committee consider this matter further at the next

meeting.

2dding "any order as directed bv the court"
as an additional exception

The Committee also approved a recommendation made at the

meeting that the following be added to the list of exceptions in

Rule 62(a): "any order as directed by the court." My

. recollection and notes indicate that the purpose of this change

was to clarify that the court may except other types of orders

;hat may arise in contested matters -- such as an order to

appoint a chapter 11 ﬁrustee. This was not inpended to reflect a
change in substance, but was designed to avoid the cumbérsome
indirect route of having to go to Rule 9014 to find out that the
court may order that Rule 7062 does not apply in a particular
contested matter. It was suggested that Rule 7062 itself should
indicate that the court may so order.

If was also expressed at the meeting that Rule 62 itself
éives the c&urt discretion to order that the automatic 10-day

7



stay shall not apply in a particular matter, and that Rule 7062
should explicitly give the court the same discretion. Therefore,
the proposal to add the new subdivision (f) to Rule 7062 was.
intended to ¢l)wavoid the indirect route of ,going to:Rule 9014 to
find that, the court may order that Rule 7062 not apply in a
contested matter, and- (2) to clarify (consistent with Rule 62)
that the court may order that Rale 7062 be inapplicable in a
particular matter.

However, a careful review of Rule 62 reveals that it does
not give the court discretion to order that the automatic 10-day
stay not apply in a particular case. Rather, Rule 62(a) gives

the court discretion to order that the automatic stay shall apply

to orders that would otherwise be excepted such as an order in
an action for an injunction. To confirm my readlng of the rule,
I discussed it with Dean Edward Cooper, Reporter to the ClVll

Rules Commlttee, and he agreed with my reading.

‘ )
t

In contrast to the intention of the Committee that the
proposed new'subdivision kf) of Rule 9062 would only clarify
existingxlaw, this'amendment‘would permit the coutt to order that
the 10-day stay is not appllcable in an adversary proceedlng
This is a 51gn1f1cant change from current law and would allow,
for the first time, a court to order that immediate execution
couid occur with respect to a4money judgment rendered in a
preference, fraudulent conveyance, or even an ordinary breach of

contract action against a third party. Since a district court
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has no such discretion in an action for a money judgment in a
non-bankruptcy civil case, it would be~difficult toufustify
glVlng bankruptcy courts this discretion’ 1n an adversary
proceeding (espe01ally a noncore proceedlng)

Moreover, if this‘change is made so that‘the court would

have discretion to order the 10 day automatlc stay 1napp11cab1e

‘‘‘‘‘

W
«J' ‘ m

in an adversary proceeding, the Commlttee also may want to

_consider the question of whether the court also should have

discretion to order that the stay "as of right" in Rule 62(d) be
inapplicable in the adversaryjproceeding. This question was

neither raised nor discussed at the meeting.?

! To make a complex matter even more complex, which I hesitate
to do, there is uncertainty as to whether Bankruptcy Rule 8005
gives the bankruptcy judge discretion to order that the stay as of
right in Rule 62(d) shall be inapplicable in a particular case.
Rule 8005 (Stay Pending Appeal) provides, among other things, that:

"Notwithstanding Rule 7062 but subject to thé power of the
district court ' or Dbankruptcy appellate panel reserved.
hereinafter, the bankruptcy judge may suspend or order the
continuation of other proceedings in the case under the Code
or make any other appropriate order during the pendency of an

appeal on such terms as will protect the rights of all partles
in 1nterest

In. In re Trans World Airlines, TInc., 18 F3d 208 (3rd Cir.
1994), the,Court of Appeals was faced with the issue of "[w]hether
Bankruptcy Rule 8005 endows the 1lower courts with sufficient
discretion to depart from the ’‘stay as of rlght' concept of Rule 62
of the Federal Rules of Civil Procedure in order. to ‘protect the
rights of all parties in interest’ durlng the pendency of an
appeal." The court did not decide this issue because it was.
neither dlscussed nor decided by the district court, and was not
necessary to decide in this appeal. See also In re Dakota Rail,
Ing., 111 B.R. 818, 820 (Bankr. D. Minn. 1990). (Rule 62(d)
"mandates that a stay must be granted if the appellant files a bond

- sufficient to protect the interests of adverse parties. Bankruptcy

Rule 8005, however, grants this Court discretion to grant or deny

9



In sum, I now thlnk that the Commlttee unlntentlonally made

[
?

two 51gn1f1cant substantlve changes to Rule 7062 that may, for

the first tlme, (1) glve an appe}lant the rlght to obtaln a stay

l
o b I

of certaln‘orders merely by flllng a supersedeas bond under ClVll

Rule 62 (4) (1nc1ud1ng an order grantlng rellef from the stay

under sectlon 362, an order authorlzlng the sale of property, an
order authorlzlng the use of cash collateral etc,), and (2) give
the court dlscretlon to ellmlnate the automatlc 10-day stay under

Civil Rule 62(a) in adversary proceedlngs

A recent example of confusion in applying

Rule 7062 .to confirmation orders

The relationship of the exceptibns stated in Rule 62(a) and
thelapp}ication_of Rule 62{d) in a bankruptcy case, and the
difficulty and confusion in applying>Rule 62 to a chapter 11
conflrmatlon order, were demonstrated in the recent case of

In re Capltal West Investors, 180 B.R. 240 (N.D. Cal. 1995) (copy

attached), which was decided only two weeks after the Lafayette

meeting-.

a stay, notwithstanding the mandate contained in Rule 62(d))"; The
court continued in a footnote that "I need,not decide whether the
requirement of a bond imposed by Rule 62 is abrogated by Bankruptcy

Rule 8005."). Compare Colller on Bankruptcy, 9 8005.03 (15th ed.)
("When Rules 8005 and 7062 are read together, the procedure they
mandate is this: an appellant who desires the stay ... should

present to the bankruptcy court a supersedeas bond in an amount
adequate for the protection of the appellee; an appellant who
desires the stay of a judgment that is not stayable as of right ...
should present to the bankruptcy court an appllcatlon to grant the
stay, stating reasons why the court should exercise its dlscretlon
to grant the stay.").

10

-3

O

-

£

1

J

‘-

]

g
L

A7 M

)

L

7]

T

£

)

£

£



3

U

1

1

3 3 1 M

i

0

1 3

The United States (on behalf of HUD), which ineured a deed
of trust held By a mortéagee on the‘debtor’s real eetate, sought
a stay pending appeal of an order confirming the debtor’s chapter
11 plan. A dlscretlonary stay was denled but HUD argued that it
was entitled to a stay as a matter of rlght under ClVll Rule
62(d) (if a federal agency is entitled to a stay:as~of rlght
under Rule 62(d), it wouldwnot have to agtnally post a bond
because of Rule 62(e)). The district court‘follpwed the holding

of those courts that have held that Rule 62(d) appliés only to

money judgments or its equivalent, although several courts have

-indicated otherwise.

"When an appeal is taken from a judgment that is not a
money judgment or an exception of Rule 62(a) within the
strict meaning of those terms, but is comparable to one or
the other of these judgments, most of the few courts that
have addressed the issue appear (for purposes of Rule 62) to
treat that judgment llke the judgment to which it 'is
comparable.

* * * ‘

In the instant case, HUD seeks to appeal a bankruptcy
court order confirming a Chapter 11 plan of reorganization.
By its terms, such an order is neither a money judgment, nor
a judgment in an action for an injunction or [one of the
other exceptions listed in Rule 62(a)]. The question then
becomes whether an order confirming a plan of reorganization
is comparable to any of these orders for purposes of Rule
62(d) . ‘

An order confirming a plan of reorganization in
bankruptcy is not necessarily of a particular kind. As
plans of reorganizations in bankruptcy differ, so too do the
orders confirming those plans. Such an order may confirm
provisions of the plan that require a party to the
bankruptcy to pay a sum certain and thus approximate a money

~judgment; it may confirm provisions that require a party to
do or refrain from doing a particular act and thus
approximate an injunction; or it may confirm provisions
analogous neither to money judgments nor injunctions.

11



Where, like the typical order of confirmation in
bankruptcy, an order makes: multiple provisions, e.g, for
both ‘injunctive and monetary relief; the Court may (or ‘may
be requlred to) stay execution of the order as to some of
i isi ' . Thus,a portion of the.’
ment may be subject to a
asia portlon comparable to
to a stay at all

N

Whatever the merlts of such an approach in the ordlnary

1rate analy51s of thﬂ omponent’s of an' order is

‘ : kruptcy order conflrmlng a

the components of. a garden-
an order conflrmlng a plan

dént. ... :

varlety order, the components
of: reoﬁganlzatlon are~1nterde‘w
Whether or not. more llke onethan the other, an order
conflrmlng a plan of reorganlzatlon, taken as an aggregate
of itsy components,Hhowever multi-varied, is not ‘comparable
to a money judgment or' a judgment in an action for an
injunction or [the other exceptions listed it Rule 62(a)].
An order confirming a Chapter 11 plan simply represents the
court’ s determlnatlonwthat the ! plan passes muster under 11
U.8.C."'§ 1129, 'e.g. that the plan is fair and equltable,

does not unfalrly dlscrlmlnate, and is not proposed by any
means forbldden by law’" K ol

180 B.R. atJ243 245,

The district court concluded that, since a confirmation
order is not a money judgment Rule 62(d) was inapplicaple and
that HUD was not entitled to a stay as of rlght It iSjimportant
to emphasize that it is not clear that all courts would‘reach the
same resuit. See In re Rape, 100 B:R. 288 (Bankr. W.D.N.C.
19289), holding without\analysis that the U.S. is entitled to a
stay as a matter ofnright under Rule Gzzd)rpending appeal of an
order confirming a chapter iz plan:

If the only intended (as opposed to inadvertent) substantive
amendment to Rule 7062 approved in Lafayette (i.e., adding o

confirmation orders to the list of exceptions) was in effect,
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Rule 62(d) would clearly be inapplicable to confirmation orders
and the court in Capitai West Investors would have reached the
same result without having to Stfﬁggle with categorizing such an
order. If the ‘other amendments to Rule 7062 (adding\the words
"the automatic stay under" Rule 62(5) -- which seems tb‘limit the
Rule 7062 exceptions to the 10-day stay) become effective, courts
might have to struggle to categorlze (elther as a money judgment
injunction, or something else) orders granting relief from a stay
to permit foreclosure, orders authorizing the sale of property,
and all the other orders»now listed as exceptions in Rule 7062.
| Judge Kressel'’'s approach

In a letter to Judge Mannes, dated May 3, 1995, agreeing
with the recommendation to bring Rule 7062 back for further
consideration at the September meeting, Judge Kressel wrote:

ny have always been troubled by the application of Fed.

R. Civ. P. 62 to the motion practice in the bankruptcy ‘

court. It appears to me that most of the problems caused by

the current rule and the problems that Alan points out that

are caused by the amendments proposed in Lafayette arise,

- not in the context of an adversary proceeding, but in the
context of a bankruptcy case. I think that if we thought
about it, application of Rule 62, in other than adversary
proceedlngs, makes no sense. I wéuld like to discuss at the
meeting and, if 'you think it appropriate, perhaps Alan could
comment for us on the possibility of simply amending Rule
9014 to delete reference to Rule 7062 and deleting all of
Rule 7062 other than the first sentence.

I think that Judge Kressel'’s approach is worthy of serious
consideration. In fact, it may be the logical next step in a
trend that began in 1983.

The original Bankruptcy Rules, promulgated in 1973,

13



contained Rule 762 that provided that, unless the court otherwise
directed,wcivllﬂRule 62 applied in adversary proceedings (without
any exceptions).u Rule 914 prov”‘ed‘that Rule 762 applled 1n

"

contested matters and also prov1ded that for the purposes of

ftgh e L }J s

Rule 914 any reference to "adversary proceedlngs" in Part vII
l'should be read as a reference to contested matters " Therefore,
it was clear that C1v11 Rule 62 applled to all contested matters
unless the{court directed otherwise.

When new rules were promulgated in 1983, Rule 7062,
applicable ln contested matters‘through Rule 9014 unless the
court directs otherﬁise, was virtually identical to the old Rule
762, except that it included nee‘exceptions_for orders granting
relief from’the automatic stay, orders authorizing or prohibiting
the use of cash collateral or the use of property of the estate,
and orders authorizing the trustee to obtain credit. That is,
for the first time, several types of orders granted in contested
natters were excluded from Rule 62. ln 1991, Rule 7062 was
amended further by adding as additional exceptions an order
authorizing‘or prohibitiné‘the sale or lease of property of the
estate, and an order authorizing the assuﬁptlon or assignment of
an executory‘contract‘br unexpired lease. ihese additional
exceptions also relate only to’contested matters, rather than
adversary proceedings. Apparently, the list of contested
matters excluded from Rule 62 keeps growing. None of the

exceptions listed in Rule 7062 relate to adversary proceedings.

14

7

==

]

]

] =

£

)

I

]

i
[

]

T

]



1

3 1 U7

£

1

S

ey

4

1

1 3

™

3

1

At the Lafayette meeting, the Advisory Committee voted to
add to the Rule 62(a) exceptions another order that is obtainable

in a contested matter -- an order confirming a plan. Perhaps the

‘next step 1s to exclude all orders issued in contested matters

from the scope of Rule 62, unless the court orders otherwise.

I should also addhthat excepting all contested matters from
the scope of Rule 62 may not be such a éigﬁt step. First, as
discussed above, e number of ordersﬁgrented in contested matters
(such as relief from stay orders) are already excepted from Rule
62. Second, many orders granted in contested matters, such as an
order appointing a trustee or examiner, are . .in the nature of an
injunction and probably would fall within the exception for
injunctive actions now contained in Rule 62(a). Finally, Rule
8005 gives the court discretion to issue a stay or any other
appropriate order during the pendency of an appeal on such terms
aﬁ will protect the rights of all parties in interest.

;; One benefit that would derive from excluding contested
matters from Rule 7062 is that it would add certainty to a murky
area that should have bright lines. Lawyers should not have to
guess as to how a court would characterize (i.e.,yinjuncticn or
something else) a particular order in a contested matter to
determine whether the ten-day automatic stay in Rule 62 (a)

applies.?

? An example of this uncertainty, and the lltlgatlon it

causes, is the TWA case, 18 F.3d 208 (3rd Cir. 1994) . Two federal
‘agencies (the IRS and the EPA) had prepetition claims against TWA

15



I suggest that the Committee consider the following

amendments to Rule 7062 and Rule 9014 as an alternative to my

aggregatlng $20 mllllon, and. TWA had a $8.36 mllllon judgment
against & |different federal agency (the ‘@SA) that it was awarded
postpetatlcn in the dlstrlct court in D.C. The Federal Circuit
ordered,the- government ‘to pay ‘the.$8.36: million to the'registry of
the bankruptcy'court in Delaware (rather than paylng it dlrectly‘to
hiwould allow)the government ‘to pursue its setoff defense
beforemthe bankruptcy court releases" theése funds: The government
moved .for: relief from the dutomatic staY‘under § 362 of ‘the Code to
exerc1se its rlght to. set off the $8 36 mllllon agalnst 1ts 520
million, clalm”agalnst TWA, '&nd TWA' flied 'a cross motion seeking
payment of the, 8.36 million. on the grounds that the government d1d
not. have thé: right' of ‘setoff. SRR

The bankruptcy judge: denied the: government’s ‘motion on the
grounds that interagency setoffs lack mutuality required for
setoffs under: the Code, and ordered the! immediate reléase of the
$8.36 million to TWA. One issue before the bankruptcy court at a
hearing was:whether the  10-day stay under Rule .62(a) applied.
Characterizing the order to release the " funds as a "mandatory
injunction; " TWA: argued that Rule 7062, ‘and therefore the 10-day
stay under Rule 62(a), did not apply. The bankruptcy judge agreed
that the portion .of the order directing the clerk to release the
funds to TWA was a "mandatory injunction." Although injunctions
are not sUayedtunder Rule 62(a), the bankruptcy judge held that the
10-day stay applled nonetheless, explalnlng

"’[Rule] 7062(a), which brlngs into play 62(a) of the
Federal ‘Rules of Civil. Procedure, poses a more difficult
guestion. In effect the Court by virtue of having the motions
for relief from stay and a cross motion for the payment of the
funds and the necessary orders has what amounts to dual orders
and one is' a question of preserving the issue of whether the
government is entitled to set off and the other is a mandatory
injunction directing the clerk of 'the court to release the
funds immediately to TWA, Wthh is in accordance with the
original order of the dlstrlct ‘court for the circuit.

I'm going to find that the 7062(a) injunction is in
effect for the ten-day period subsequent to the entry of the
‘court’s order....'"

18 F.3d at 212. On appeal, the district court disagreed with the
bankruptcy judge’s characterization of the portion of the order to
release the funds as a mandatory injunction and held it was a money
judgment.
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original suggestion made in Lafayette (i.é.{had&ihé confirmation

orders to the list of exceptions in Rule 7062):

10

11

'Rule 7062. Stay of Proceedings to Enforce a
. Judgment

Rule 62 F.R.Civ.P. applies in adversary

proceedings. Aﬁ~e¥ée§—gfaﬁ%éﬁg—%e%%e%7§f@m—&ﬁ

COMMITTEE NOTE

The additional exceptions to Rule 62(a) consist of
orders that are issued in contested matters. These
éxceptions are deleted from this rule as unnecessary
because of the amendment to Rule 9014 that renders this
rule inapplicable in contested matters unless the court
otherwise directs.

Rule 9014. Contested Matters
In a contested matter in a c¢ase under the Code not
otherwise governed by these rules, relief shall be

requested by motion, and reaéonable notice and

- opportunity for hearing shall be afforded the party

17
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16
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18

19

20

21

22

23

24

25

~against whom relief is sought. No response is required

undgr this ruge unless the court orders an answer to a
mogion, — The motien shall be served,in the wannexr
provided for servicé;df'é”$ummons and complaint by Rule
7004;3and; unless‘the‘cQurtnothefwise directs, the
folléwing rules shall apply: 7021, 7025, 7026,
7028L7037, 7041, 7042, 7052, 7054-7056, 7062, 7064,
7069, and 7071. Thevcourt‘may‘aﬁ any stégé in a
particular'ﬁaﬁter direct that one or more of the other
rules ianart VII shall apply. An entity that desires

to perpetuate testimony may pfoceed‘in the same manner

"as provided in Rule 7027 for ﬁhe‘taking of a deposition

before an adveréary proceeding. The clerk shall give
notice to the barties of the entry of any order
directing that additional rules of Part VII are
applicable or that certain of the rules of Part VII are
not applicable. The notice shall be given within such
;ime as is necessary to afford the parties a reasonable
opportunity to comply with the procedures made
applicable by the order.
COMMITTEE NOTE

This rule is amended to delete Rule 7062 from the

list of Part VII rules that automatically apply in a

contested matter.

Rule 7062 provides that Rule 62 F.R.Civ.P., which

' governs stays of proceedings to enforce a judgment, is

applicable in adversary proceedings. The provisions of
Rule 62, including the ten-day automatic stay of the
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enforcement of a judgment provided by Rule 62(a) and
the stay as a matter of right by posting a supersedeas
bond provided in Rule 62(d), are not appropriate for
most orders granting or denying motions governed by
Rule 9014.

Although Rule 7062 will not apply automatically in
contested matters, the amended rule permits the court,
in its discretion, to order that Rule 7062 apply in a
particular matter. In addition, Rule 8005 gives the
court discretion to issue a stay or any other
appropriate order during the pendency of an appeal on
such terms as will protect the rights of all parties in
interest.
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73 FEDERAL RULES OF cmmocmm Rule 62

entative from a final judgment, order, or proceeding for the fq

18ging reasons: (1) mistake, inadvertence, surprise, or excussifle
neect; (2) newly discovered evidence which by due diligfnce
coulq not have been discovered in time to move for a neyf trial
under\Qule 59(b); (3) fraud (whether heretofore denom phited in-
trinsic Oy extrinsic), misrepresentation, or other miscon guct of an
adverse PRrty; (4) the judgment is void; (5) the jugément has
been satisfd, released, or discharged, or a prior jug&ment upon
which it is bhged has been reversed or otherwise yhcated, or it is
no longer equNgble that the judgment should jfive prospective
application; or (&) any other reason justifying pflief from the op-
eration of the judgment. The motion shall b gfinade within a rea-
sonable time, and 1Ny reasons (1), (2), and (Jf not more than one
year after the judgient, -6rder, or procgfding was entered or
taken. A motion ‘under\his subdivision §) does not affect the fi-
nality of a judgment or \yspend its opgfation. This rule does not
limit the power of a court\to enterts #\ an independent action to-
relieve a party from a judgtéent, org€r, or proceeding, or to grant.
relief to a defendant not actiRlly fersonally notified as provided
In Title 28, U.S.C., § 1655, or dfset aside a judgment for fraud
upon the court. Writs of cgfhm nobis, coram vobis, audita,
querela, and bills. of review #nd Nils in the nature of & bill of
review, are abolished, and {ffe procaure for obtaining any relief
from a judgment shall befSy motion \s prescribed in these rules
or by an independent = ’ ‘ -

(As amended Dec. 27946, eff. Mar. 19,

Oct. 20, 1949; Mar.
Rule 61, Harmless jjf

248; Dec. 29, 1948, eff.

and no efrorfr defect in any ruling or order or innything done
or ‘omitted £y ‘the'court or by any of ‘the parties % ground for
granting gfnew tridl or for setting aside a verdict or I§r vacating,
modifyiyfg, or otherwise disturbing a judgment or ordgr, unless
refusalfto take such action &ppears to the court InconsisNnt with,
subgifintial justice, The court at every stage of the prodgeding

myfl disregard any erfor or defect/in the proceeding whiciNdoes:

Rule 62. Stay of Proceedings To Enforce a Judgment ‘

(8) AUTOMATIC 8TAY; EXCEPTIONS--INJUNCTIONS, RECEIVERSHIPS,
AND PATENT ACCOUNTINGS. Except as. stated herein, no execution
shall issite upon a'judgment nor shall proceedings be taken for
its ‘enforéement until the expiration of 10 days after .its entry.
Unless otherwise ordered by the court, an interlocutory or final

judgment’in &n ‘action-for an \injunction ‘or, In"a receivership,

C

action, © rder directing an'accounting in an
action’ tters patent, shall not.be stayed.
during th : itry and until an appeal is taken or

durin th ‘pendency ofian ppeal. The provisions of subdivision

(¢) of this rule govern the 'suspending, modifying, restoring, or

gratiting'of an injunction during the pendenty of an appeal.

al
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(b) STAY ON MOTION FOR NEW Txuu. OR FOR JUDGMENT. In its dis-
cretion and on such conditions for the security of the adverse
party as are proper, the court " maystay the eéxecution of or any |
proceedings to enforce aujudgment. pendmg the disposition of a
motion for'a new t.rial or to alter or amend a judgment made pur-
'suant to Rule 59, or of a motion for relief from a. Judgment or
order made’ puz;suant to ule; 60 ’:or of ' motmn for judgment in
accordance: with 2 motion'fo aig ~
Rule 50, o T amenc dn ent to | : ; i
dit"naf’m Ngs /ma; ule 5 o
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180 B.R. 240

(Cite as: 180 B.R. 240, 1995 WL 222261 (N.D.Cal))

Inre CAPITAL WEST INV'ESTORS,
" California Limited Partaership, Debtor.

No. C-95-11MISC EFL, -

B UmtedSmmD:smctOoun
c ND Cahfomxa

April 12, 1995.

Confirmation was held on deed of trust grantor’s
proposed Chapter 11 plan. The United States
Bankrupicy Court for the Northern District of
California entered order confirming plan, and
denying monsxdcranon. P178 B.R. 824, and
governmental agency guamxtymg ~ debtor’s
obligations under deed of trust note: appealed. On

~ denial of agency’s ‘motion for ‘stay pending appeal,

agency appnled /The District Court, Lynch, J.,
held that order oonﬁnmng Cthter 1 plan was not

money judgment” or its equwa!em. execution of
wlnch would be srayed as manet ofngm on posting
of supcrsedeas bood . :

i

5‘?"!“’”“- s

{1] FEDERAL COURTS &b 687
170BK687

Generally, upon posung Apf supersedeas  bond,
appcﬁant is eatitled, as marter of right, to stay of

4 ‘money, Jndgmem or its eqmvalent entered by court

below... WLFed Rules Civ. Proc Rule 62(d), 28

-U.S C A,
21 BANKRUPTCY &= 3776.5(2)

51k3776. 5(2) '

. Osder. ooaﬁrm:ng Chapter 11 plan which altered
R debwr s obhganons under deed of trust note was not
money mdgmm or its “equivalent,” cnfomcm ‘
of which. wou!d be stayed as marter of right upon
' ,appeliam s 'posting of supersedeas bond. Fed.Rules

Civ. Ptoc.RuIe 62(d), 28 U.s. C A.

See publxcanon Words and Phrases for other judicial

construcnons and deﬁmuom

121 nmxnurrcy & 3776.5(3)

51k3776.5(3)
Order conﬁrmmg C.bap:er 11 plan which altered

‘ dcbxor s obixgauons under dwd of trust note was oot
. mnncy udgmem or. its “equivalent,” enforcement
ofwh:chwo;ﬁdbesuyedasmamofngmupmn

. I s e 0, B
}’%@{;ﬁg@fgwﬁﬂ BT RS

‘Pnge "l

appellant’s posting of supersedeas bond .Fed. Ruls
Civ. Proc Rule 62(d), 28 U.S.C.A. . '

See pubhcanon Words and Phrases for other Jud.lclal ‘
constmctmns and dcﬁmtxons

%241 J. Christopher Kohn, U.S. Dept of Justice,
Commercial, Litigation Branch, va DlV
Wshmgwn DC forU S. S ‘

Craig M. Prim, Murray & Mumy Palo Alto,
CA, for debtor ‘

}

ORDER DENYING S'I'AY PENDING APPEAL
LYNCH, District Judge.

s*1 The Umted States of Amznc: on behalf of
the Dcpa.m:nent of: Housing and Urban Development
(CHUD"), seécks a stay pcndmg appeal of a
bankruptcy court order conﬁrmmg the Debtor’s Plan
of Reorganization under C'.'\aptcr 11 of the
BanlmxptcyCode AtaMaxch%harmgonme
matter, the Court daned the United States’ motion
for a dnscrenoqarx stay, ‘and submmed the question
whether the United States is entitled to 2 stay as'a
mattex of nght %e!.her a.n agency ‘of the United
States i 13 enmied ! ‘such a stay from an order of the
sguc of first impression in the
feasons set out below, the Court
holds thét HUD as an ageacy of the, Umted States,
is not. ennuedw‘as‘my asamane.rofngbt

FACTS

Capital West, Investors, the Debtor, is a single
asset limited parmcrshxp owning a multifamily
housing ' « -project in . Fremont, California (the
"Project”™). Riggs National Bank of Washington,
Trustee ("Riggs”),. whose interest in this mauer is
represented by its servicing agent, Reilly ("Reilly"),
hoIdsaﬁmDeedofTrust Note on the Project in

the amount of approxxmately $2,600,000. - [FN1]

HUD insures’ Rexlly s Deed of Trust pursnant 1o §
221(d)(4) of the: Natxona! Housing Act

FN1. Because Renlly repmeuzs Rtxgs. Rxggs clmm
xsrefermd:nnkedlys -

The ba.nhuptcy court xssuéd ‘2 Memorandum
Opinion 'on July 23, 1994, ‘holding that the Debtor’s
Plan of Reorganization (“the ‘Plan®) was

Copr. © West 1995 No claim to orig. Us. govt. works
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(Cite us: 180 B.R. 240, *241, 1995 WL 222261 (N.D.Cal.), sep) . :

confirmable. On October 21, 1994, that court Procedm'c 62(d), which governs stays on appeal.

entered an order confirming the Plan (the *Plan") . - | Thnxlepmvndutha'(wm:nappealunkmme

“over Reﬂly s objectaon. HUD filed a Notice of =~ appellant by giving a supersedeas bond may obtain a
stay  subject '242 to_the exceptions’ contained in
mbdlmm ‘of this rule. IFN41 ne‘exwpnm

{“acnonfor mfrmgemmr ofleuctsof
ders 'tnay only be stayed by order
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(Cite as: 180 B.R. 240, *242, 1995 WL 222261 (N.D.Cal.), **2)

(1973) (hereinafier "Wright & Miller”) (indicating
'[t)hcsmy issues a5 a matter of right in cases

’wxmmthcmlc). 7 James W. Moore & Jo D.

Lucas, Moore’s Federal Practice § 62.06, at 62-31

. (2d ed.1990) (bercinafter "Moore™) (poting that

'[b}ydomgall!hcausneoessaquexfec:m
appeal and by giving a proper supersedeas bond an
appcllanx may obtain 2 stay as of nght") Expressio
unius est exclusio alterius: the expression of one
thing is the exclusion of another. -

,FNB Where Rule 62 provides for a discretionary
{(as opposed 10 a mandnory) suy, it does so in
“nnmmhble terms:  “the court in its dascreuon
may suspend modﬂy Fesiore, . Of grant an
‘mjumun Fed.R.Civ.P. 62(c).

Most of lhccases mte!pmmg Rule 62(d) to entitle
anappellamtoasuyaamanerofnghzupon
posting a supersedm bond appear 19 involve

_appeals waken: from mioney. judgments (or, as
‘dmusm! belmv the eqmvalwt) See American
' 'Manufam;rwers Mutual“lnsxanee Co. v. American

"('t‘;“" , Inc., 87 S.C1. 1,

ng-Paramoun

3, 17 Lmza 37 (1966) (Haﬂan J as Cm:mf
Jusnce), . ‘Hoban v. Wash.mgton Metropoh:an Area

Transit Anthonty. 841 F.24:1157 (D:C.Cir. 1988);
. 296 F.Supp. 407

y ;16 (D.C. Mich. 1969),
oa. other gronds, 429 F.2d, 324 (6ih
Cir. 1970)4?1«71 |

‘FN7 Cf Fadenl Trade‘ Conmussmn v 'I'RW 628

. % orders {aussuc wasanord;r enforcing
"asnbpoeha‘ﬂdummxnmwdhydze?l‘qsbouid
bezovemcdbythedtscreuonary standards of Rule
62(c), and. shodd‘no: obuain as & maner of right
‘puramt ] ‘Rule: 62(d)') United States v. United
Sum‘* Iy ’Vcsse!MayIm mrnn 684, 636

Itol*f )udgmm and holding that the
gover eﬁniqg@zmyofngmpendmg

appu! of‘aﬂ orcler re!eqt,m aseized vesel)

(R

Circuit considered whether a party appealing a
govemment health inspection order is eatitled to a
stay as a matter of right under Rule 62(d). In
holding that an appellant is ot entitled t0 a stay as a
matter of right pending appeal of such an order, the
court indicated that "had the framers thought about

the point they would have limited the right to an
automatic *243 stay to cases where the judgment

being appealed from was a money judgment.” Id. at
526.

ThethCmtwnﬁomedaumﬂarmm
Natiogal Labor Relations Board v. Wstphal 859
F.2d 818 (9:!1 Cir.1988). The question in Westphal
was. wbether 2 party appealing an order directing
compliance with NLRB ‘subpoenas is entitled to a
stay of the order as a matter of right under Rule 62.
The. Ninth Circuit cxpmssly adopted the reasoning
of the Donovan court in bolding that an appellant is
notentndedtoastayofnghtpcndmgappmlansmh
an order of enforcemmt [FN8] Id. at 819; see 16
anht,Mulq&Ooopa §39$4 o i, ar 663
(1994 . Supplement) (mdxcamg thas "Rule | 162(d)
provxdes an aitomatic stay upon ﬁlmg a supmedm
bond only in cases ofa money;udgment ). [FNQ]

FNS. Thxsmmoompommththemleofmmry \
eonsuuchonthatthephmhnguageofahw
governs unless ity lxten! zppbamn produces. "2
tesu!t demombly a odds wnh the mnnons of its
drafters.” Griffin v: Oceanic Contracio 3 Inc., 458
US. $64, 571‘ 102 SCL 3245 3250 73 LBd?d
973 (1982) Were &e my of nght in' Rule 62(d)
iy j ‘

FN9. ButseeBeckerw Udmdsutcs 451 US.
1306, 101 S‘Ct 3161, 68 LEd.Zd 828 (1981)
(Rehnquist, J., has‘ Cmu Iushce} (indicating in
dicta that 62(4) provides for ag’ amomanc stay and
xh‘ajt”an‘orden;tenfmmg an RS summons falls
oumde the excepuons of 62(4} nnplymg that the

5

addmoxi 1o relymg ‘On Becker‘ 1  evi l‘f‘n‘

Copr. o West 1995 No claim to orig. U.S. gowvt. works |
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(Cm as: 180 B.R. 240, *243, . 1995 WL 222261 (N.D.Cal.), **3)

rebeson Metz v.. United Sms of ‘Ametica, 130

ERD. 458 (DKan 1990), In re Olson, Civ.’ No.‘ o
. 86-4138 1990 WL’S'IZS (D.Kan 1990). J Pm & ;‘
'Cia pited 'S

Stphal - Gourt’s cmbon‘*“ to

it hpproach'usdﬂ Rule
ard hc

iy

Page 4

entiiement 10 a stay under Rule 62(d) applies solely
wmmy;udgments‘ottheeqnivﬂakmdanomr
dmoctmg comp!nnce wnb NLRB subpoems n

Wl

et W0 forec!ome), Inxe

bankmpwy coun order mhﬁmng

\.ﬂ

b

manacuonforanmj

| ‘:“n;‘wa ] -rv \l.

R

"4 An ordcr oonﬁnnmg a-plan of reorgamzanon
: u:y is not wqqsanly ofapamcularhnd

As plans of Teorganization in bai’ihuptcy differ, so

toodoxhgordmconﬁrﬁﬁn ‘those' plans. Such an’

order ‘may confirm provisions, of the plan: that
a'party to the;yﬁ:ankmptcy to pay 3 sum

ol -
d thus approhftﬁha:g

Where l like the typical order of eonﬁrmanon in

{-an ordcr makes mfultxple pmmxons,

Coutt K maybe
the ordq 8s to bme of
See. 11*w*ght &f‘
¥ ' ‘ }:gmcnt mcludu both a
fant ‘or  denisl of an
deds stays xhemoneyaward but
w;u&gnmt that ‘dedls with

W pamon of, the: Order
may be subject to

Copr. © West 1995 No claim to orig. U.S. govt. works. |
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(Cite as: 180 B.R. 240, *244, 1995 WL 222261 (N.D.Cal.), **4)

a stay as 3 matter of right, whereas a portion
comparable to an injunction may not be subject to a
stay at all.

Whazeverthemcntsofwchanappm&hmﬂhe
ordinary case, separate analysis of the components
'ofanordaxsmappropna:emanalymga
bankruptcy  order conﬁrmmg a plan of
reorganization. [FN12] Unlike the components of a
garden-variety order, the components of an order
copfirning a plan of reorganization  are

interdependent. While execution on one component
‘of ‘a garden-variety order can ‘generally be stayed

pending appeal without affecting those components
thatarenotsuyed,thesamc:snottmeofanorder

conﬁrmm,g a plan of mrga.muuon in bankruptcy.

FNIZ.,Bven if the Court were to separately analyze
the portions of the Order on appeal, the same
ulumatcremhwouldobum The portions of the
Ordet ‘that HUD appears to appeal confirm Plan
provisions that (1}:akter the first Deed of Trust Note
onthe?m_xecnoelmmtetbc requuemcmsthnth:
Debior (2) pay mortgage insurance and (b) service
junior deeds from cash surplus only, (2) excise
language that permits HUD, in the event it acquires
title to the Pm;ea,rotermma:emehensofjumor
morigage holders; and (3) entitie Reilly 10 2 Jesses
rate of interest on its Note than the raie provided
the holders of other Deed of Trust Notes. Except
In senses too remote to Tecognize for purposes of
Rule 62(d) analysis, as to these provisions, the

' Ordernnotcompmbleloamoney;udgmemorm
the orders within the exceptions of Rule 62(2). The
provisions subject % appeal do not, at lem in the

" ordinary sense, award money of command acuou or
inaction. Rather, they concern the terms of Deed of
Trust Notes, mreorkssbencﬁcnltod:epmm
the bankmptcy, they distribute rights, however
contingent.  Thus, analysis of the separate
provisions of the Order yields the same result for
purposes of determining the treamment of an order
of confirmation under Rule 62(d) as does analysis
of the Order as & whole.

Consider, for example, the situation where a court

. stays pending appeal the execution of an order of

confirmation only as it relates 10 the debior's
obligation 10 pay one of several similarly situated
creditors out of the same pool of the debior’s

property. One creditor’s gain is hkcly another's

loss. If the appellant creditor is successful in

1

Page §

enlarging the debtor’s obligation 10 it on appeal,
then satisfaction of that award likely emails a
reduction of the debtor’s obligations 10 the nop-

appealmg creditors.

Whethmornotmorehketheonethmtbeotber
an order oonﬁrmmg a plan of reorganization, takea
as an aggregate of its components, however mmlti-
varied, umwn:pamblctoamoneyjudmon
judgment’ in an xtion for am inmjunction or
recexversbxp. or an order directing an accounting in
an ‘action for infringemest of létters of patent.
[FN13] . An order *248 confirming a Chapter 11
plan sunply represents the court’s determination that
the plan passes muster under 11 U.S.C. § 1129,
¢.g;, that the plan is fair and equitable, does not
unfairly discriminate, and is not proposed by any
mwzsforbxddenby law. ¢ .

r-ms But see In' e Rzpe 100 ‘B.R. 288
(BankrWDNCl989) (olding without analysis
tbaztheUunedSmes uemledmamyasamau:r
of nght wibout . the . necessuy\ of -posting  a
supersedeas bond, pmdmg appeal of i bankmpa:y
counsorderconfu'mmgachapter lthn)

Because, vth ‘stay of nghr under »Rule 62(6) has
been hmxwd toﬁ,camappeal from a: money Judgmem or
its equivalen Mgh Nlimitation "the: priticiples of
stare ' decisis | require !this ' Court to”
because an”* order: of conﬁrmauon $' ot a money
judgment 6“: the like, HUD s not d:mled to & stay
as a mancr of nght in g the'
court’s orda o) Tni “‘me Plan. [FN14] Thc only
stayavaﬂablependmgappca]ofsudﬂmordernthe
discretionary 'stay which the Court ha$ already
deaied. [FN1S] :

FN14, That Bankrupicy Rule 7062 suggests, and
the Advisory Committee notes 10 the rule provide,

that orders confirming plans of reorganization are
ot excepted from Rule 62(d) per Rule 62(a) do nox
compel 2 conmry result. Neither the rule nor the
Advisory Commines ,botes expand the Westphal
limitation (of the Rule 62(d) stay of right 1o money
Judgmenn) or determine that orders of conformation

consnm:moncy;udgmemsforpumofm:
62.

FNIS. Had the Rule 62(d) stay of right oot been

lmmdtolppulsfrommoneypdgmemorme
eqmvslenz.HU'Dwouidbenm!edmamyas-~

Copr. © West 1995 No claim 197 orig. U.S. govt, works
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mmﬁbrnghzyendmg appa! othe Ordet |
| ' Because, nm,eammmmofm&(a),
‘ mwephmhngmgeofkuh&(d)mnﬂsa”h
appalmgapdgmwamyasammcf 3
X ‘ “#

. ‘ ~ Copr. © West 1995 No claim 1o orig. U.S. govt. works
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08/03/85 10:086 TT617 485 1110 HARVARD LAW +++ BECY DIV AOUSL

HARVARD LAW . SCHOOL
CAMBRIDGE - MASSACHUSETTS - 02138

TO: ' Mcmbers of the Adviscry Committee on Bankruptcy Rules
FROM: Kenneth N. Klee
RE: Fed. R. Bankr. P. 7062

DATE: = August 2, 1995

Since I am uncertain whether I will be able to attend the
September meeting of the Bankruptcy Rules Committee, I thought it
would be useful to share a few thoughts regarding the urgent need
to clarify the appllcatlon of Rule 7062 to orders confirming a
plan. Whatever is done on the merits, we should all be able to
agree that the worst result is to create litigation and ‘

uncertainty through an ambiguous rule of procedure. Rule 7062 is
such a rule. Nobody can be sure whether and to what extent the
Rule applies to an order confirming a plan. The Committee should
act to ellmlnate thls uncertainty one way or the other.

In an effort to conform the Bankruptcy Rules to the Federal
Rules of Civil Procedure, Rule 7062 largely incorporates Fed. R.
civ. Pro. 62 by reference. Rule 62(a) states in pertinent part
that “no execution shall issue upon a judgment nor shall
proceedings be taken for its enforcement until the expiration of
10 days after its entry.” This rule was drafted to deal with the
ordinary adversary judgment. It gives the defendant an
opportunity to. ocbtain a stay pending appeal before executicn or
enforcement. It does not fit well with an order ceonfirming a
plan for the reasons developed below.

Before dlSCHSSlng how Rule 7062 applies to an order
confirming a plan, it is fair to address whether the Rule applies
'to such an order at all. One court that considered this issue
with respect to a sale order concluded that the Rule didn’t apply

because there is no execution or enforcement of a sale order. See

In re Ewell, 958 F.2d 276, 280 (9th Cir. 1992) (construing
predecessor version of Rule 7062 that did not expressly exclude
sale orders) To reach its conclusion, the court ignored the
plain meaning of Federal Rule of Bankruptcy Procedure 9002 (5)
which requires the word “judgment”, in the context of an
incorporated federal rule of civil procedure to include any
order appealable to an appellate cecurt.” Certainly a
confirmation order is appealable. And in the context of a
contested confirmation, Rule 7062 will apply to the contested
matter unless the bankruptcy court orders otherwxse. See Fed. R.
Bankr. P. 9014.

wouug



08/03/8 io:o7 DLl a¥d Liav BAKVAKD Law == DALE MAY AVLUIW - W A

o
Whether Rule 7062 applies to automatically stay a

confirmation order is particularly important where the w
cirqumstances‘require,,or the plan provides, for an effective ﬁm
date to occur before 10 days following entry of the confirmation .
order. For example, the plan may provide for a year end sale; or:
the plan may provide for new financing that may be obtained - f
within a narrow window. ©Of course the clever lawyer can ask the M

court to waive application of Rule 7062.  And if this is
contained in the plan and disclosed in the disclosure statement,
perhaps there is fio problem. But for the ordinary lawyer, the

| .45 an uncertainty that is a:trap for the unwary.

hen. lawyers for the purchase seller, and financier :
reated by ™

Moreover,
are requir

4@ to give opinion letters, th uhcertainty

ther:ule\gﬂn add unnecessary transggtgdng“éésts. Ww% N

on balance, I am of the view that objecting parties ought to .
 have a reasonable opportunity to obtain a stay of the ‘

confirmaticon order before it is enforced. But even if the o

Reporter 'and the Committee believe otherwise, this Committee

should 'a to eliminate ithe ambigﬁityliﬁ Ruiéq7062.‘ To maintain -
the statusquo is to*pgrpetuatblanqpqcertain;y that never should Ly
have existed in the first place. = ., o "
' As a pbstscript,gx\agalqdizemﬁq: the rough form of this n
memo . Uﬁf%rtunate&y,uithye jhst@;gtuxﬁed‘froh sabbatical, moved &)

across theli¢puntry, and not yet unpacked my ‘boxes. Whether or

not I attend !the meeting. in September, I am confident that you
will consider these views as you deliberate changes to Rule 7062. 1
:'x -
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TO: - ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER
RE: PROPOSED AMENDMENTS TO RULES 3010, 3015(f) & 9014

SUGGESTED BY THE BANKRUPTCY JUDGES ADVISORY COMMITTEE

DATE: JULY 10, 1985

The Subcommittee on Bankruptcy Procedures and Rules of the
Bankruptcy Judges Advisory Committee (referred to in this
memorandum ag the "Judges Committee") has recommended amendments
\ﬁq'Behkruptcy Rules 3010, 3015, and 9014. These recommendations
ére ggnéeiped in the attached letter from Judge Judith Klaswick
ﬁitééeréIdﬁdated‘November 30, 1994.

‘Rule 3010

R

The Judges Committee recommends that Rule 3010 be amended as

o

follows

Rule 3010. Small Dividends and Payments in
Chapter 7 Liquidaticn, Chapter 12 Family Farmer’s
Debt Adjustment, and Chapter 13 Ind1v1dua1'
Debt Adjustment Cases

(a) CHAPTER 7 CASES. 1In a chapter 7 case no dividend
in an amount less than $5 $30 shall be distributed by the
‘trustee to any creditor unless authorized by local rule or
order of the court. Any dividend not distributed to a
creditor shall be treated in the same manner as unclalmed
funds as provided in § 347 of the Code.

(b) - CHAPTER 12 AND CHAPTER 13 CASES. In a chapter 12
or chapter 13 case no payment in an amount less than £i5 $45
shall be distributed by the trustee to any creditor unless
authorized by local rule or order of the court. Funds not
distributed because of this subdivision shall accumulate and
shall be paid whenever the accumulation aggregates &35 $45.
Any funds remalnlng shall be dlstrlbuted with the final
payment.

The $5 and $15 amounts in this rule have been the same since

the rule was first promulgated in 1983. Adjustments for

Avwndkl40W\Q



inflation have not been made.

With respect to the $5 amount in Rule 3010(a), the Committee

should be cautlous about 1ncrea81ng it too much. This rule
effectlvely deprlves credltors of thelr small dlstrlbutlons 1n
chapter 7 cases. Rule 3010(a) treats these small dastrlbutlons
as unclaimed funds, which means that they are paid into the court
and, unless the credltor makes a spec1f1c demand for the funds,
are held for flve years after which they escheat to the Treasury
The: orlglnal Commlttee Note to Rule 3010(a) 1ndlcates that 1ts
purpose is to ellmlnate the dlsproportlonate expense and
1nconven1enee 1ncurred by the issuance of a d1v1dend ‘check of

less than $5. "Creditors are more irritated than pleased to

receive such small dividends, but the money is held subjeet to

their specific request." Keeping[in mind that the Rules Enabling

Act (28 U.S.C. § 2075) provides that the Rules shall not
“abridge, eularge, or modify any substahtive rights, " I would be
reluctant to increase the $5 amount‘too much‘($30 may be too
high).

The effect of Rule 3010(b) is not as far reaching‘as Rule
3010(a) because small dividends (less than $15) are merely
deferred in chapter 12 and chapter i3 cases -- they are not
treated as’ funds that escheat to the Treasury if unclalmed. The
Committee shou}d consider raising the $15 figure to enable
chapter 12 and chapter 13 trustees to avoid the exéehse and
inconvenience of preparing andwmailing checks for small amounts.

The Judges Committee did not indicate how it arrived at the
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specific dollar amounts in its recommendation. I am not aware of
any available»empirlcal data that could assist us in determining
the most approprlate‘amounts for Rule 3010, or whether the
amounts in the current rule{have caused unreasonable expenses oOr
anf other“significant problems I a1s0~think that this issue may
be of 1nterest to the Natlonal Association of Bankruptcy Trustees
and the Executive Office for the United States Trustee (Unlted
States trustees supervise trustees), as well as consumer credit
organlzatlons, but we have not had any input from them If

proposed increases in these dollar amounts are publ;shed for

pomment, it will be interesting to‘see whether these

organizations and others respond.

Rule 3015 (f)
Rule 3015:provides‘as follows:

Rule 3015. Filing, Objection to Confirmation,
and Modification of a Plan in a Chapter 12
Family Farmer’s Debt Adjustment or a
‘Chapter 13 Individual’s Debt Adjustment Case

*****'

(£) Objections to Confirmation; Determination of
Good Faith in the Absence of an Objection. An
objection to confirmation of a plan shall be filed and
served on the debtor, the trustee, and any other entity
designated by the court, and shall be transmitted to
the United States trustee, before confirmation of 'the
plan. An objection to confirmation is governed by Rule
9014'. If mo objection it timely filed, the court may
determine that the plan has been proposed in good faith
and not by any means forbidden by law W1thout rece1v1n9
evidence on such issues.

The Judges Committee recommends that Rule 3015(f) be amended
to set a deadline for filing objections to confirmation "so the

3



debtor will be on notice and delays in conflrmatlon proceedlngs
can be mlnlmlzed " Spec1flcally, ‘the recommendatlon is that an
objectlon to conflrmatlon of a chapter 13 plan be filed and
served on the speclfled entltles two days befére the hearlng on
conflrmatlon unless otherw1se ordered by the court. Judge |
Fltzgerald’s 1etter 1nd1cates that the two ~-day perlod should be
made appllcable to those dlstrlcts Wthh conduct § 341 meetlngs
and plan hearlngs on the saﬁe or succeedlng days. A longer time
could be requlred in dlstrlots that hold conflrmatlon hearings
later in the chapter 13 process;x

Before the 1993‘£ule amehd&ents, Rule 3020 governed
objections to confirmation in cases under every chapter. It
provided that an objection must be served and filed "within a
time fixed by the court."” 1In 1993, Rule 3020 was amended to
apply in chapter 9 and chapter 11 cases on}y, ahd'Rule 3015(f)
was added to apply in‘chapter 12 and chapter 13 cases. These
1993 amendments were part of a iarger package of amendments

dealing with chapter 13 cases.

Prior to the 1993 rule amendments dealing with chapter 13

cases, the Advisory Committee (through a Subcommittee on Chapter

13) studied the practice, customs, and procedures that existed in

chapter 13 cases. The conclusion reached‘Was that chapter 13

practice varied greatly from district to district. In some

5

districts, such as the Central District of California, the § 341

meeting and the confirmation hearingyare\held‘on the same day.

In other areas, such as in Philadelphia, the confirmation hearing
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is held several months(aﬁter the § 341 meeting (after expiration
of the bat date for filing elaims) The Adv1sory Committee
dec1ded to leave to local districts sufficient flex1b111ty to
generally maintain their current‘practlcesz

One of‘the purposes of the § 341 meeting in a chapter 13
case is to determine, by examining the debtor, whether there are
grounds to object to conflrmatlon Of the plan If the meeting is
held in the morning, followed by the conflrmatlon hearing in the
afternoon, it would be virtually 1mp0351b1e to file objections
based on information learned at the § 341 meeting before a
deadline that is earlier than thejconfirmat;on hearing. 1In those
gistricts that hold the § 341 meeting and confirmation hearing on
Eﬁe éamé day, it appears (based on testimony of bankruptcy
ﬁudgesj that courts freely grant requests to adjourn the hearing
if avparty éndicates at the hearing that it wants to file an
ijeetion to confirmation. |

To provide a flexible rule to accommodate distriets that
hold § 341 meetings and conflrmatlon hearings on the same day,
Rule 3015(f) simply provides that the objections must be filed
and served before coufirmation of the plan.

Perhaps the concern of the Judges Committee could be met by
amending Rule 3015(f) to make it clear that courts by local rule
nay impose a time limit for filing confirmation objections. This

would recognize local variations in chapter 13 practice (which

was the Advisory Committee’s goal in 1993).

I prepared the following drafts of proposed amendments. The




10

11

12

first draft will give courts broad discretion in promulgatlng a
local rule fixing the deadllne for flllng objectlons The second
draft gives the court s1m11ar dlscretlon but agsures that the
deadline for filing objectlons w111 never be - earlleruthan the‘
meetlng of creditors under § 341 o
I suggest that the Adv1sory Commlttee consider the following
alternative amendments to Rule 3015(f)
Alternative:A.
(£) Objectionsﬂto Confirmation; Determination of
Good Faith in the Absence of an Objection. An
objection to confirmation cf a plan shall be filed and
served on the debtor,‘the trustee, and any other entity
designated‘by the court and shall be transmitted to

the Unlted States trustee, before conflrmatlon of the .

plan ox bV an earlier date prescribed bV local rule.

An objection to conflrmstlon is governed by Rule 9014.
If no objection it timely filed, the court may
determine that the plan has been proposed in good faith
and not by any means forbidden by law without receiving
evidence on such issues.

COMMITTEE NOTE

This rule is amended to clarify that a local
rules may impose a deadline for filing objections
to confirmation that is earlier than the date on
which the confirmation hearing is held. A local
rule may provide a deadline applicable in all
chapter 12 and chapter 13 cases in the district,
or may provide that the court may fix the deadline
in a particular case, or both. -This flexibility
is warranted because of existing variations in
local practice regarding the scheduling of
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confirmation hearings.

Alternative B
(f) Objections to Confirmation; Determination of
Good Faith in the Absence of an Objection. An
objection to confirmation of a plan shall be filed and
served on the debtor, the trustee, and any other entity

designated by the court, and shall be transmitted to

the United Statesw£rusteejt%éfoie confirmation of the
plan or by an earlier date é;escribed,bz local rule
that is later than the meeting of creditors held under

,>§‘341 of the Code. An objection to confirmation is
governed by Rule 9014. If no objection it timely

\\filedf the court may determine that the plan has been
proposed in good faith and not by any means forbidden
by law without receiving evidence on such issues.

COMMITTEE NOTE

This rule is amended to clarify that local
rules may impose a deadline for filing objections
to confirmation that is earlier than the date on
which the confirmation hearing is held. A local
rule may provide a deadline applicable in all
chapter 12 and chapter 13 cases in the district,
or may provide that the court may fix the deadline
in a particular case, or both. This flexibility
is warranted because of existing wvariations in
local practice regarding the scheduling of
confirmation hearings.

The trustee and creditors may examine the
debtor at the meeting of creditors under § 341 to
determine whether there are facts that would
support an objection to confirmation of the plan.
To assure that the trustee and creditors have this
opportunity to examine the debtor before the
deadline for filing objections to confirmation,

7



this rule prohibits any deadline for filing
objections that is earlier than the meeting of
creditors held under § 341 of the Code.

Rule 9014

A contested ﬁatter, which is commenced by métién rather than
a summons and complaint, is goverﬁéa by Rule 9014. The rule
requires that the motion be served in the manner provided for
service of a summons and complaint under Rule 7004.

Rule 7005 (which incorﬁorétes'civil Rule 5 for adversary
proceedings) is not:appiicable in a éonﬁested matter unless the
'cburt orders otherwise. Ci§i1 Rule 5(b) permits a party to serve
a motion by mailing it to tﬁe réspondent's éttorney without
serving the respondentyitSelf. The reason for making Rule 7005
(Civil Rule 5) inappliéable in contesﬁed matters is to require
serviée on the respondeﬁt (rather than the"réspondent's lawyer)
whenever a contested matter is commenced. Each contested matter
in a case is treated as a separate and distinct legal proceeding
that requires service on the party as if the motion is a summons
and complaint. ‘For your,cqnveﬁience,\a copy of Civil Rule 5 is
attached. 7 |

Rule 9014 also provides that "[n]lo response is required
under this ruie unless the court orders\an answer to a motion.*®
Although it may have been originally anticipéted that motions
cammencing‘a contested matter will not be followed by written
responses in most dases,hthe practice in many (if not most)
districts is that written responses aré filed.

Because of Rule 9014, service of responses or other papers
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filed in connection with a contested matter (subsequent to the
original motion papers) must be served on the parties under Rule
7004, rather,than~on the attorneys under Rule 7005. The Judges

Committee believes that this procedure "often causes delays in

any contested matter involving more than one exchange of

‘pleadings, as parties vary in their diligence in transmitting

these doohments to their lawyers." Therefore, the Judges
Committee sugéests.that Rule‘9014 be .amended to add Rule 5005 to
the 1istto£ Part VII rules that automatically apply in contested
mattefs. The§ also recommend that the rﬁle‘require that the

‘\k»'*
La o

party served through counsel be designated on the certificate of

“”‘\f

serv1ce (such as "John Jones Esq , l[office address], Counsel for

§

Jane Doe") )
Oneswayftoldeai with these recommendations is to tefer them
to the Shbcommittee on Long-Range Planning which is considering
changes to hotion practice. Perhaps servioe of responses to
motlohs and}of other papers should be considered as part the‘

OVerall review of motion practice.

if the Commlttee wants to deal with theSe recommendations at

S

'thlS tlme, it ‘should consider amending Rule 9014. 1In my opinion,

a problem presented by the addition of Rule 7005 to the list of
seotions that are applioable in contested mattérs is that Civil
Rule 5 contalns provisions that may not be appropriate for a
contested matter For example, Rule 5{(a) and (b), when read
together, could lead~to the conclusgion that a motion commencing a

contested matter may be served on a party’s attorney by mail. As



'

mentioned above, the rules now treat a motion commenc1ng a
contested matter as a new and separate lltigatlon requlring
serv1ce on the parties under Rule 7004 Rule S(a) also prov1des

4 ‘y
/

that pleadings asserting nem or additlonal claims against a
defaultingcparty must- be served “1n the manner prov1ded for
service of summons in Rule 4 Rule ‘4 differs from Rule 7004 in
that 1t does not permit service by first class mall Rule S(e),
dealing wrth filing papers w1th the court is 31milar to,’but‘not
the same as, Bankruptcy Rule 5005 on the same subject If Rule ‘
9014 1s amended to 1nclude Rule 7005 I think it would be best to
11m1t the appllcatlon to ClVil Rule 5 (b) which permits service of
papers by maillng or deliverlng then to an attorney of record,
and’to make it clear that it applies only to papers other than
the original motion. o - |

’Withhrespect to the suggestion that the certificate of"
service list the name of the party as well as the‘attorney’s name
and address, I question the need for such a requirement, Perhaps
it is a good idea to have the certificate of service indicate the

\

party s name, especially since numerous partles in interest may
be served in a contested matter. However, I would think (but may
be,wrong) that ordinarily the party’s name, as well as the
attorney served, would be included in the‘certificate of service.
Civil Rule 4 (1), which governs proof of service of:a summons and
complaint, and Civil Rule S(d); which governs certificates of

service with respect to subsequent papers, do not contain such a

requirement. Perhaps the Committee Note could state that the
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party’s identity should be included in the certificate of
service. | “

The Commlttee may wish to consider the follow1ng draft of
proposed amendments to Rule 9014. I dealt with the

identification of the party served through counsel in the

-certificate of service by mentioning it in the Committee Note:

Rule 9014. Contestedeatters
In a contested‘matter in a case under the Code not
otherwise‘goverﬁed{by these, rules,)relief shall be requested
by‘motlon, and. reasonable notice and opportunlty for hearlng
shall be afforded the party agalnst whom rellef is sought.
No response is requlred under this rule unless the court
orders an answer to a motion. The motion shall be serveéd in

the manner provided for service of a summons and complaint

by Rule 7004+—and. . Any response or other paper filed after

sexrvice of the gotiog shall be served in the manner provided
by Rule 5(b), F.R.Civ.P.-—untess Unless the court otherwise

\

directs, the foilowing rules shall epply: 7021, 7025, 7026,
7028-7037, 7041, 7042, 7052, 7054-7056, 7062, 7064, 7069,
and 7071. The'oourt may, at any stage in a particular matter
direct that one or more of the other rules in Part VII shall
apply. An entity thét;desires to perpetuate ﬁestimony may
proceed in‘theLSame manner as provided in Rule 7027 for the
taking of a deposition before an adversary proceeding. The

clerk shall give notice to the parties of the entry of any

order directing that additional rules of Part VII are

11



applicable or that certain of‘the'rules of Part VII are not
applicable.\ The notice shall be given within such time as
is necessary to afford the partles a reasonable opportunlty

to comply w1th the procedures made appllcable by the order.

o Vg

COI\'II\/I;ITTEE 'NOTE

This rule is amended to provide for service of a
response or other paper relatlng to a contested matter,
other than the motion commencing the contested matter,
by mail or delivery to &n attorney of record of the
party to be served in accordance with Rule 5(b),
F.R.Civ.P. - The personieffecting 'service by mail or
delivery to an attorney . of record should file a
certificate of service. thatwldentlfles both the name
and address of the attorney and the name of the party
upon: whom service is made.
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FJUDITH KLASWICK FITZGERALD

. UNITED STATES BANKRUPTCY COURT B BEI/EY
’ Western District of Pennsylvania x { 7.

831 Federal Building

Bankruptcy Judge 9 4 B K ’ ) Pittsburgh, PA 15222-4095'
- - '

November 30, 1994

Peter G. McCabe, Esq.
Secretary, Committee on Rules of

Practice & Procedure

Administrative Office of the
United States Courts
Washington, DC 20544

Dear Mr. McCabe:

At the suggestion of its Subcommlttee on Bankruptcy
Procedures and Rules, the Bankruptcy Judges Advisory Committee,
which I chair, voted at its October 1994 meeting to recommend
several amendments to the Federal Rules of Bankruptcy Procedure.

‘The recommendations are detailed. below, and I request that you

transmit them to the Adv1sory COmmlttee on Bankruptcy Rules.

Rule 3010. Thls rule states that a trustee is not
requlred to dlstrlbute a dividend smaller than $5.00 in a chapter
7 case or $15.00 in a chapter 12 or chapter 13 case. ' The

‘Bankruptcy Judges Advisory COmmlttee recommends that these
" minimums be raised to $30. 00 and $45.00 respectively.

Rule 3015. Subdivision (f) of the rule states that an
"objection to conflrmatlon of a [chapter 13] plan shall be filed
and served . . . before- conflrmatlon of the plan." The
Bankruptcy Judges Advisory Committee recommends that the rule be
amended to set a deadline for flllng objections, so the debtor
will be on notlce and delays in confirmation proceedlngs can be
mlnlmlzed. The Bankruptcy Judges Adv1sory Committee recommends
that the deadline for objectlng to contirmation 6f a ‘chapter 13
Pplan be amended to require that an ob]ectlon be filed and served

. on the specified entities two days’ prior to the hearing on
confirmation’ unless otherw;se ordered by the court. (Note: the

addition of the two-day perlod should be made ‘applicable to those
districts whlch conduct § 341 meetlngs and plan hearings on the
same or succeedlng days. A 1onger time! would be requlred in
districts which hold conflrmatlon hearlngs 1ater in. the chapter
13 process. ) o

Rule 9014. Rule 9014 states that motions "shall be

sérved in the manner provided for service of a summons and

complaint by Rule 7004 .. . . .". Rule 7004(a) incorporates
Fed.R. 01v P. 4(4d), Whlch requlres service to be made on the
party. For subsegquent pleadlngs, Rule 7005 1ncorporates
Fed.R.Civ.P. 5, which in subdivision (b) permlts service on the
party's attorney. Rule 7005, however, applies in contested




Peter G. McCabe, Esqg. November 30, 1994
Page 2

matters only if the court so directs. Thus, in contested matters
service contlnues to be made on the parties rather than their
attorneys. This procedure often. ‘causes delays in any contested
matter 1nvolv1ng more than one exchange of pleadlngs, as partles
hdlllgence 1n transmlttlng these documents to their
1awyers. jAc<6rdAngly,J ‘a;Bankruptcy Judges Adv1sory CQmmlttee
recommends 't at“‘w 90 1be amended to add Rule 7005 to the list
of Part VI e at auton cally apply in; contested matters,
absent an’ afflrmatlve or_er of the court otherw1se. | TR

hat ‘the party whb

In addition, the Rule should requlrt
“rtlflcate(of

is served through counsel be de51gnated onwth
service. For example:

John Jones, Esd.

1111 A Street
Anytown, USA , '
(Counsel for Jane Doe)

. The members of the Bankruptcy'Judges Adv1scry Committee
apprec1ate ‘the oppcrtunlty to preSent ‘these suggestions to the
Committee on Rules of Practice and Procedure and its Advisory
CGmmlttee on Bankruptcy Rules.

. Slncerely,

214‘ o K jW

Judith: K. Fltzgerald
Chair
Bankruptcy Judges Advisory Committee

JKFfcw BRI

_ce: Honorable Alan H W.;Shlff
‘Chairman, Subcommattee on, the
';Bankruptcy che;‘Rules and Official Forms
United States Bankruptcy Court :
915 Lafayette Boulevard‘ S
Brldgeport CT. ! 06604M
;Fran01s F. Szczebak Co
«Chief, Bankruptcy D1v1sion
Administrative Office of the
United States Courts
Federal Judiciary: Bulldlng
1 iColumbus Circle, NE
Washlngton, D.C. . 20544
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" FEDERAL RULES OF CIVIL PROCEDURE Rule 5

Rule 5. Service and Filing of Pleadings and Other Papers

(a) Service: WHEN REQUIRED. Except 8s otherwise provided in
these rules, every order required by-its terms to be served, every
pleading subsequent to the original complaint unless the court
otherwise orders because of numerous defendants, every paper

" relating to discovery required to be served upon a party unless

the court otherwise orders, every writben motion other than one
which may bé heard ex parte, and _every written notice, appear-

-ance, demand, offer of judgment, designation of record on

appeal, and similar paper shall be served upon each of the par-

" ties. No service need be made on parties in default for failure to

appear except that pleadings s.ssertmg new or additional c¢laims
for relief against them. shall be served upon them in the manner

‘provided for service of summons in Rule 4.

In an action begun by seizure of property, in which no person

"need be or is named as defendant, any service required to be

made prior to the ﬁlimg of an answer,; claim, or appearance shall

- 'bé made upon the person having custﬂdy or possession of the
:Droperty at the time of its selzure. '

‘(b) SaME: How MADE: Whenever under these rules service is re-
‘quired or' permitted to be made upon ‘a party represented by an
attorney the service shall be made upon the attorney unless serv-

“fee upon the party is ardered by the court. Service upon the at-

*torhey 'or upon 8 party shall be made by dehvering & copy to the

“attomey or party or by mailing it to the attorney or party at the

attorney’s or partys ilast known address or, if no address is
known, by leaving it wit the clerk of the ‘court. Delivery of a
copy within this rule me handing it to the attorney or to the
party; or Lieamng itat 1

ttorney’'s or parby s office with alclerk
"or other ﬁerson cha.r-ge eréof; or, if there is no one in charge,
ieaving it ina conspicumm ‘place therein; or, if the office is closed
/OF the person to be; ﬁserveq has no office, leaving it at the person’s
ﬁwenmg house or usual‘ iace of abode with some person of suita-

" blé age. and discretion thex residing therein. Service by mail is

complete apon mailing

(c) Sum' Numoqs DerennanTs. In any action in which there
are. unusually hrge ‘humbersof defendants. the court, ‘upon
motio or -of its own initxatwe, may order that setvice o! the

’ plea.dmg 3 of the defendants and. replies thereto need not be made

Betw: i cen the defendants and that any cross-claim, counter-
claim. ﬁor] matter constituting an avoidarice or affirmative defense

i pontgin ‘therein shall be deemed to- ‘be denied or avolded by all

r parties and that! ‘the filing of any such pleading and service
thereo ipon the plalntiff, constitutes due notice of it to the par-
Ities. A/copy of every such o 1.be; :
msuc ‘mm’merand m;as the court du-ects

o be served upon a party, together with a certifi-
, shall hé med wlth the eourl; withm a reasonable




. (b)‘ ‘ENLARGEMENT. When by these

‘u mmnaumsormmmmm R ]

sion, a:nd answers and respomes thereto not be 'ﬁled unless on
order of the court or for use in the proceeding.
(e)Fn.mewnnmCmrD:rmm 'Ihefmngofpaperswith
, the ccourt as required by these rules shall be made by filing them
with the clerk of the eourt, except that the judge may permit the
pa.pers to be filed with the judge, in which event the judge shall
note thereon the filing date and forthwith transmit them to the
office of the clerk, A court may, by local rule. permtt‘ papers to be
lled by facsimile or otheér electronic means if siich means are au-
thorized by and eonsistent with standards established by the Ju-
dicial Conference of the United States. The clerk sha:ll not refuse
to aeeept for filing any paper presented for that purpose solely
beeeuse it is not presented in proper foim: ﬁs required by these
jmles oranyloca.‘lmlesorpractices !

f‘{Ass amended Jan. 21,1963, eff. July 1, 1963 Mar 30, 1970, eff.

July'1, '1970; Apr. 29, 1080, eff. Aug. 1, 980; Mar.|2, 1987, eff.

L%gg 11 1})%%7 Apr. 30,1981, eff. Dec. 1, 1091; Apr. 23, 1993, eff.
Ce $] .) R ' M‘

; ,](a) comnnou In computing any period o:t time prescribed
or) Wed by these rules, by the local rules of any glistrlct court,

‘hd day. or, when the act t.o be ﬂone is gbhe Iﬂing;ef 8
r in coukt, a'day on which weather or ethe: conditions have
e offidg of the clerk of the district, conrt ihaccessible, in
‘ he "erlod runs until the end of the pext day which
tpe‘ :beﬂod of time

Washington's Birthday_ ‘

Labor ‘Day, Columbus Day, ¥ete: Day, Thanksgivipg y

Christmas Day, nndanyqthe’r ‘yappointedssahondaybythe
esiden tortheConzressofthe.gtedStat:es or by the state in

whieh “the district court is held.

lles or by & notice given
the : unﬂer or by order of court an act > required or allowed to
' doné ‘at \eourt for cause shown
TORY 'af amy time in its discretion (1) with 3¢ without motion or
i ‘ fod enlarged est\}herefor is made

e expira.tion of' tpe 'period origlnally prdgeribed or as ex-
y & ‘previous order, ‘or (2) upon mation M pde after the
on of the speciﬁed period permit the act\o be done
rhe ] failure to act was the result of excusaple neglect; but
-t may not; extend the time for taking any' action ndiéey Rules
50( and (eX2), Bz(b), 59(b), (@ and (e), GO(b). and 74(a), ¥
to the ektent and under the conditions stated in them.
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DATE: JULY 14, 1995

70: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM:  ALAN N. RESNICK, REPORTER
RE: _ BANRRUPTCY RULE 3017(d)

Ao)(/\ow-— [Fom 7

\ pankruptcy Rule 3017(d) governs the distribution to
creditors and equity security tiolders of certain materials {plan,
disclosure statement, ballots, notice of voting deadline, notice

- of time to file objeét:lonn to plan confirﬁation, notice of the

confirmation hearing, étc.) in a chapter 9 or chapter 11 case.

- Proposed amendments to Rule 3017 (d) wexre approved for publication
by the Advisory Committee at its March 1995 meeting, and by the

étanding Committee at its July 1995 meeting. In addition to
stylistic changes, one substantive amendment was approved that

.. would give the court flexibility in fixing the record date for
the purpose of determining the holders of securities who are

--entitled to receive the vote solicitation materials wsuant‘ to

_ this subdivision.

A copy of Rule 3017(d), which includes but does not show {by

) nﬁrﬂ:e-outs or undexlines). the proposed amendments already
. spproved for publication, is as follows: |

© _-Rule 3017, . Court cgmid.utien of Disclosure
Statexent in Chapter § Municipality and
© Chapter 11 Reorganization Cases

ERERE

.. .. {d) TRANSMISSION AND NOTICE TO UNITED STATES TRUSTEE,
- CREDITORS, AND EQUITY SECURITY BOLDERS. Upon approval of a
disclosure statement -- except to the extent that the court
_orders otherwise with respect to one or more unimpaired
classes of creditors or equity security holders -- the

" . debtor in possessicn, trustee, proponent of the plan, or



.clerk as the court orders shall mail to all creditors and
equity ‘security holders, and in a chapter 11 reorganization
‘case shall transmit to the Dnited States trustee, ',

(1) the plan or a conrt-approved sumnmary of the plan;
(2) t.he disclosure :tatement approved by theé court;

. (3) motice of "“tbe time within ‘which acceptances and
© xejecticns of the yhn may be filed; Aand
-(4) any other xinfemticn a the court may direct,
R 1nc1uding any court opinion apprdving the
. .,disclosure statement or a cmt-npproved sumary
“'of the’ npinion. -

In add:lt.ion. not.tce of ‘the time fixed for £iling objections

B! K m [N . \‘

firmation shall be mailed to all

arity holders in accordance with
Palle: ;onfcming to the

mailed’ to’ ereditors and

L *Hent:lx;l Y ggvote on the plan. IXf
T m:u d or only & summary of
he court ‘opinion or ‘the plan shall

Lart 4n dnterest at the plan
c@u’r: arderu that the
plan or a summary of the plan
unimpa red class, fiotice that the
he' plan‘a unimpaired and notice of
‘ from whom tha lan or

 class :ls aésignam
‘the name and addre:

| summary of the plan and disclosun ; stement may be cbtained
.. upon request and at the pila ) j i pe ‘e,‘ shall be
. ~:nailed to impa: lass to get he‘r.-‘ 'w‘ith the

wi"‘l‘n‘embw 3|

t;ui.red fhat .11 c:editm and
“1‘ IR r.”
plu nnd‘ diaclosure statement,

wvote, the rule ;pr::g_
to object to conﬁ : they ‘ )
AS a :esu‘.lt af a fcw Ja:ge cua-. most aotably the Texaco
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case, in which(very ‘;I.a“rlge" ;c‘luaeé of creditors were unimpaired,
the rule was amended in 1951 to permit the court to order that
these materials not be sent to one.or more unimpaired classes

(see first sentence of subdivisicn (d)). If the court 30 orders,

-the rule requirea that notice must be mailed to such classes
: :I.nforming them that they are deaignated in the plan as unimpaired
".and notifying them of the name and addz'ess of the person £rom
" whom the plan and disclosure statement may: be obtuaed upon
~ request and at the plan proponent'l axpente.

The intention bf the nomittee 1:3 1991 wu that this new

t A except:lon mould be nsed in xare cases where the cxpense of

printing and mailing the phn and disclosure statement tc large

" pumbers, ;erhapa thcuaands. of mimpaired md:ltorl was grett.
- The Committee Note to the 1391 amendments to aule 3017(d) ttated

- ®although diaclosure statementﬂ enable menbers of
. - unimpaired classes to ‘make informed jndgments as to
whether to object to confirmation because of lack of
~ feasibility or ‘other grounds, in an wnusual case the
...~ court may direct| 'that disclosure statements shall not
- .be sent to such classes if to do so would not be
.. feasible’ considering the size of the unimpaired classes
B ‘nnd the expense of printing and mailing.*

Ken xlet has :uggested t’hat Rule 3017 {d) be amended further

".to give the caurt discret:lan to o:der that the ;‘.lan. disclosure
I

"‘.";«atatement, and banotw :not be mailed to mm z:’hnes, as well
:' as nnimpaired classes. ) ‘3£ the court s0 orders, the impaired

. ‘W,\credltors or :l.nterest holders vould receivc aotice of the name

o and address of the person £rom whom they, could c“btain these ‘

documents. In a prgllminazy tliscuss:lon of Ken's guggestion at
the March neet:lng. aeny Smith -uggested that a b:ief (one-page)
-3
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_Statement be sent to any such class informing them of how their

claims are treated under the plan. I believe that the following
amendments-are consistent with the’pemugguti‘ons:
- (d) "TRANSMISSION AND NOTICE 7O TUNITED STATES TRUSTEE,

~ CREDITORS, AND EQUITY SECURITY HOLDERS. Upon approval of a
maclnsure ‘ttatement - excep: to the’ axtent that the cbnrt ‘

‘u “

“wcbject:lons

umma:y of the plan

ﬂisclcsure ‘statement and the plmp : n
‘shall not be mailed to any nniqpa_ red class, mhg;_:hg
4

e

]

r—

]

-

IR
(SR

i

S

)

£

)

™

S

]

ir—m

&)



d

H ’ - - ' a_m N : |
sk, I B o T s R G N

J

I

'}

_g]..aa.a... notice that the ciass ie deaignated in the plan as
nnimpaired or that it ie designated as dmpa

' nnd not:[ce c»f the name ;nd addreu of the

_ “person frem whom the plan’ or ‘sutmary of the plan : and
fdisclesure statement ‘may be ohtnined upon request and at the
‘i‘plan proponent’u expenae, ahan be maued to members of the

- ;W class together: with, the not:lce of the time fixed
' jfor filing objections to a».nd the hearing on cenfimt:lon.

~ For the purposes of r.hin lsubd:lv#aion. creﬂitarl ;nd equity

tecurity holdars shau :lnclude‘ #olderu of J:ock. bonds.

"debentures, notes. and other ucurities of recard on “the

date the order approving ﬁhe disclosure st,atcment :ls entered
or mnother date :Eixed by 1,he bcurt. to: cause, Lafter notice

and a hearing.

COMMITTEE NOTE

is amended to g:lve the court
_=d:lscretion to order that one or more impaired classes

't . . are mot, ent:ltled to ;rece;lve ballot forms, & disclosure

,‘;statement, ‘and the plan or summary of the plan, except
“for those class members that specifically request such
“documents. This amendment is designed to save the |
expense of printing and mailing these materials to
*_.classes conaisting of large numbers of ereditors or
equity security holdexs if the plan proponent states
. that ‘it intends to ask the court to confirm the plan
under '§ 21129(b). uithout the aeceptance of such classes.

.. The zule as mndea wculd rmit the rrbponent of
'a plan to avoid the need to 'solicit acceptances of any
y_‘m‘impaired class whose acceptance of the plan is not
“required for confirmation. Therefore, before the court
- 7 exercises its discretion to order that vote
I 'solicitation materials mot be mailed to all members of

T ‘" ‘an impaired class, the court should determine that the

. "plan is likely to satisfy the requirements for
- “‘confirmation under § 1129(b), including that the plan
. ds fair and. equitable and doeg not discriminate :
unfairly against the in aired class. The court also
shonld determiae that he costs of pr:lnting und ‘mailing

5 -

-




A ‘%these ute:ials to the class would be 80 aubstantial as
““to outweigh the benefit of providing each inember vith
the plnn and diaclosure ntatement. S ‘

a ”‘pqrticnlar :lhpa:lred
on materials, the
he members cf the

ent that their

he person, from.

and a diséionu:e
p f t n e

The reason for 'this changeis : mt it m‘a permit a plan |
proponent to *go nt:aight g <) mmdown" unﬂer § 31129{b) without
soliciting votes of cne or m:a 1mpaired chuen. The benefit
would be to mro:ld t.he centn of nending tcl:lcitation mteriall to
any class that. under § 1129 (b) ' could be crmeﬁ down Section
1125 (b) permiu mm down againat a ncu-*aeeepting elus ir
certain requiremt- are me:. G T‘”‘“

As Xen Pointed ont at. the ua:ch neeting. the uaning of
'unimpaired’ changel as & tuult ot the amendment to § 1124 made
by the Bankruptcy Refom Act: cf 1994. Prior to the Act, thete

;vere t.hree myﬂ in which a clus coulﬂ bg ‘unimpaired. r.t:-t.

, nnder § 1124(2), .‘li the pl; J.eavel unalteua the legal. |
'gquitable, and contractual xighta at the clus. Second. under
8§ 1124 (2) . Af t‘he pflan prwidea :Eor t};e q:ring bf def.ault-.
:reinstatement of miturity bf the‘ cil:lm. j)ayment of damages
dncurred as a tesult of ::elianee on contractual provisiona, and
the plan does not othexwise alter the legal, equitable, or
contractual :ighu of the class. Third, under § 1124 (3) ' if the

6 - i
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plan provides for full cash payment of the "allowed" aﬁount of

the claims of the’ c:l.us on the effective date. The allowed

‘amount of an nnsecured claim does not include postpetition

interest. , ‘ o
-In 1994, the third way to leave a class nnimpa:lred -

: ,payment of the allowed claim in full -- was de;;tgd £rom the
- Code. This Code amendment was prompied“ bya case, Jn.xe New
Yallev Corp,, 168 B.R. 73 (Bankr. D.N.J. 1994), :Ln vh:lch a

nolvent debtor was permitted to deprive nnsecu:ed creditora bf
postpetition interest and still treat them as mi@a;:gd (i.e.,

' deemed to have acceptcd the plan).

* 7o illustrate, :I.n a case commenced before the 1594 Act, a

‘plan could provide for cash payment for the full allowed amount

of the claims of a class on the effective date of the plan

_ ‘xﬁithant postpetition interest) and such class would be treated
-as an ‘unimpaired class not entitled to vote {(deemed to have
" accepted the plan). Under Rule 3017(d), the court would have the
discretion to order that the plan and disclosure statement not be
mailed to that class (except for members who xpeciﬁcany reguest
" copies £fxom the plan proponent). However, in a case commenced
after the 1994 Act, that class is "impaired® because its rights
“ ue being altered .by the deprivation of postpetition interest.
" Under Rule 3017(d), that class must receive the plan, disclosure
" ‘statement and ballots.

‘T vecommend that the luégested changes to Rule 3017(d) mot

be made. First, I believe that the rule, if so amended, would be

’ -




dinconsistent with tha Code. - Becdﬁd. even :lf the suggested change -

would not v:lchte the COde, X believe that the benefit of
reducing these printing and miling costs are outweighed by the
poncy in tavc: of. pruv.iding tun di.sclesure of relevant
infomtion to part:les 1n d.nterest who are adversely affectcd by

a chapterx 11 plan.

| séétiém 1126(&) ©f the Code provides that: “The holder of a
claim or :lntergst ‘allowed under section 502 of this title may
accept or reject a plan.* I read this to mean that each creditor
and interest xmlder has a statutory right to sither accept or
reject the plan. The only way to exercise this right is to vote
on the plan.

There are cnly two exceptions to this provision in the
statute. Section 1126 (f) provides: *Notwithstanding any other
provisicn of this secticn, a class that is not impaired under a
plan, and each holder of a claim or interest of such class, are
_conclusively presumed to have accepted the plan, and solicitation
‘of acceptances with Yespect to such class from the holders of
claims or iﬁte:ests 5: such class is not yequired.* sSimilarly,

§ 1126 (g) provides: *Notwithstanding any other provisicn of this
section, a class is deemed not to have accepted a plan if such
plan provides that the claims or interests of such class do not
entitle the holders of tuch claims or interests to xeceive or
retain any property under the plan on account of such claims or

interests.”
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Therefore, unless the class is either unimpaired or will not

_receive or retain anything under the plan, the members of the
class have the statutory right to vote to accept or reject.

The legislative history to the Bankruptcy ,jofom: Act of 1954

_ confirms that impaired creditors have a right to yote on the
~ plan. As reported in the Congressicnal Record, *[als a xesult of

thin change (de‘letion of $ 2124(3) of the Code), if a plan

f*p:cposed to pay a class cf cla:l;ms :ln cuh :Ln the tun allowed
“amount of the claims, the class would be impa:l:ed sntitling

-'?:uo cong. Rec. H 10,753 (Oc:aber 4, 1994).

Under § 1125(b), *[aln acceptance or rejectieon of a plan may

‘not be solicited after the commencement of the case ... unless,
_at the time of or before such solicitation, there is transmitted
‘to such holder the plan or a sutmary of the plan, and a written

‘disclosure statement...® When § 1126 and 1125 are read together,

‘. I believe that they lead to the conclusion that impaired
~ creditors gust receive a ballot, plan and disclosure statement --
_-even if the plan is eventually crammed down under § 1129(b).

when Rule 3017{d) was amgnded in 1951, there was no such

Jegal obstacle to giving the court discretion to crder that these
Lhataﬂala not be mailed to unimpaired classes because § 1126(f)
“specifically says that sgolicitation of acceptances with respect

. to such [unimpaired] class ... is not reguired.® No similar
-rfprovision exists for impaired creditors.



If the Committee diugreﬁ\ep‘* with my conclusion that the -
suggested amendments would viclate the Code, it should focus on b
policy cmiderationﬁ i 3 :eal:lze that notions of fairness are
subjective and ‘that ‘the Advisory Committee may disagree with my

view, but I believe there is & strong policy in favor of ' f&

- providing parties whcle legal xights a.uz be adversely affected ‘ fﬁ

by a plan with' :I.nfnmt:lan sufﬂcient fo: them to determine ‘ L

- whether the ‘plan meets Xhe ttatutory :‘equirmnta for : f"‘

confirmation and, 4f it appeQrp that such requirements have not -

been satisfied, to make intelligent choices as to whether or how U
it will object to confirmation. ‘

To illustrate, suppose a corporate debtor files a plan that w‘

provides that a certain class of unsecured trade creditors will Eﬂ

receive payment of only 50% of their claims. The plan also
provides that all existing shares of stock 4n the corporation
~will be cancelled and the new shares will be issued to a few of

the existing shareholders in exchange for a new $100,000 capital D
contribution. Suppose also that the debtor asks the court to 1
order that the class of trade %creditar- not veceive ballot forms, -
a jﬁlan, or a disclosure statement, asserting that the plan is f’
confirmable uithc‘ut their acceptances. The debtor states that m
the plan is fair and eguitable because the only junior class (the L)
class of shareholders) is not yetaining or receiving anything on E‘

account of the existing ahai:es. and that the plan does not
unfairly discriminate against any other class. 8hould the rule

a0 ' D
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' whether the st

' .uch impaired ‘:"

- be changed to give the court discretibn to order that these

creditors (who are getting cn'.ly n s0% recovery) shall not receive
a plan and disclosure ttatement, oax cept tor those that

apeciﬁcally request theze documenta?
b € 4 the claas dou not :ece;:lve these docunents, they will not

_know how other t:lasaea are be:h:;g t:eated as compared to their

' treatment? Parhaps the nnsecuxed bondholdera are getting 60%

Tecovery in new lhares j.n the ﬂorporation. 80 thnt the plan may

_discriminat‘e‘“nnfairly. Al:o. how will these trade creditors know

whether they are‘ vgetting at 1e|ut. uhat they ‘woild get in a

- chapter ‘7 liqui.dation? aow wnl tbey know if the plan is
feasible? aow’ do they l:now“if it ia £aly and equitable {perhaps
" the capital ‘c”n ibution be.tng mﬂe by the existing ‘shareholders

is too low) ? All of »theae quemticns are relevant in determining

'1

q iemnta for confirmaticn can be met.
;-épaud am‘end‘ment would require that
g&ive a brief atatement ‘telling them
‘irceive under the phn and’ 'giving them
Axeu cf the perapn t:cm whom they may

I z'ealize k

and& Aisclomre :tntement, 8mver. -

?{j:,;fynew @ocumentn. Since § 1129 (a) (10) téquif”

a1 -



that at least one impaired chss accept the pla.n. a disclosure

I

statement must be drafted and approved by the court in any event.

The cost savings is limited to print:lng and mail:lng (although
these costs could be substant:lal ina 1 rge :;gpe) __—

‘The Committee alao ahouid‘cpns‘i‘ x whether ‘the luggested
amendments vmuld .’mereue :I.itigat..ton ¢o ts th t could folet nome
or all of the savings from :eduegd“prln ing :ndwui.ung contn.
1f a plan ;roponent uks the court. to"‘ord that )cettain :lupai:ed

1 "

limited to the aituat:lon in which the &“‘ Ehu i- receiving

i ul

plan, i.m ' the trutaent t,hat befo:c t.h aetm act uauld

L 4 l

part, it: chould conaider lzlmiting the mndmnt ton situatiens in

I
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disclosure to those impaired creditors who are losing more than

- postpetition interest. However, for the reasons discussed above,

I believe that the suggested amendment -- even if limited to
creditors receiving full payment of allowed claims -~ would be

- 4nconsistent with § 1126. I also think it would be inconsistent
~with the 1994 Reform Act’s repeal of § 1124(3) to deprive such
creditors of the right to accept or reject a plan.

a3



B2 I i i S R e N s Sy S o N o s S S S S Y s SN G SN o S e S i N




e TR AR

£

[ S0 S R N S S SN e B P B



5
3




§ 1126 BANKRUPTCY CODE 982

Note, Disclosure in Chapter 11 ,Reofédru’zations: The Pursuzt of
Consistency and Clarity, 70 Cornell L. Rev. 733 (1985).

Phelan -& Cheatham, Would I Lie to You—Disclosure in Bank-
ruptcy Reorganizations, 9 Sec. Reg. L.J. 140 1(1981).

" SECTION 1126 (11 U.SC. § 1126)

' § 1126. Acceptance of plan.

(a) The holder of a claim or jlutereSt allowed under section
502 of this title may accept or reject a plan. If the United
States is a creditor or equity security holder, the Secretary
of the Treasury may accept or reject the plan on behalf of
the United States. | N

(b) For the purposes of subsections (c) and (d) of this
section, a holder of a claim or interest that has accepted
or rejected the plan before the commencement of the case
linder this title is deemed to have accepted or rejected such
plan, as the case may be, if— o

1) thfe solicitation of such acceptance or rejection
was in compliance with any applicable nonbankruptcy
law, rule, or regulation governing the adequacy of
disclostire in connection with such solicitation; or

(2) if there is not any such law, rule, or regulation,
such acceptance or rejection was solicited after disclo-
“sure to such holder of adequate information, as defined

- in section 1125(a) of this title. -
" (c) A class of claims has accepted a plan if such plan has
been accepted by creditors, other than any entity desig-
" nated under subsection (e} of this section, that hold at least
two-thirds in amount and miore than one-half in number
‘of the allowed claims of such class held by creditors, other
than any entity designated under subsection (€) of this
section, that have accepted or rejected such plan.
(d) A class of interests has accepted a plari if such plan
‘has been accepted by holders of such interests, other than
any entity designated under subsection (¢} of this section,
fhat hold at least two-thirds in amount. of the allowed
interests of such class held by holders of such interests,




Sion now fourid i \ ;
‘Secretary of the Treasury to'acceptior reject a plan on behalf of
" the United St
_security Hold

g

983 | REORGANIZATION § 1126

other than any éntity designated under subsection (g} of
this secﬁpp; that haﬂ‘we acceptedior rejected such plan..

(¢) On request of a party'in interest, and after notice and
a hearing, the court may designate any entity whose accep-
tance or rejection of such plan was not in good faith, or
was not solicited or procured in good faith orin accordance
with the provisions of this title.

() Notwitt standmg any other provision of this section,

paired under a plan, and each holder
 of such class, are conclusively pre-
cepted thie plan, and solicitation of aceep-
pect to such class from the holders of claims
H'class is not required.’ -

T ‘pr‘oinsm

vision. of this section,
have ccept plan if such plan

i I

€d a plan it'such pk
interests of such class do not
I ‘ vj‘sj"iorﬁin‘te&'eé»t‘fs‘ﬁo receive or
‘under the plan "01ll acount of such

the holde

ule %R;,eféxénces: 3016, 3017 and 3018
. Legislative History

Subsection (a) of this section permits the holdér of a claim or
nterest allowed inder section 502 to accept or reject'a proposed

' Plan of reorganization. The subsection also iricorporates a provi-

sion now fouind. in section 199" of the. Bankruptcy Act that
authorizes the Secretary of the Treasury to accept or reject a-plan
on behalf of the United States when the. United States’is a credi-
tor or'equity ‘_,sej‘c,:glmtthlgije;, The form and procedure for chang-
ing or withdrawing an acceptance or rejection of a plan after
] 1€ plan is left to the Rules of Bankruptcy
Procedure. - oo T U T T o

modification of 't
[House ReportNo 95—595 95th Cong., Ist ‘SéSS.\ 410.(1977).]

Subsection }(‘a)‘ of this ‘sectiipn permits the holder of a claim or
interest allowed under section 502 to accept or reject a proposed
plan of reorganization. The subsection also incorporates a provi-

sectiorl 199 of chapter X t at authorizes the

i:\jirhenthe United States is a creditor or equity
N »3‘\‘? o W 1 L . !

Had

[Senate Report. No. 95-989, 95th Cong., 2d Sess. 122 (1978).1
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES z§?
FROM: ALAN N. RESNICK, REPORTER PLI
RE: BANKRUPTCY RULE 3002 -- NOTICE OF §§
TARDILY FILED CLAIMS %;

<X

DATE: JULY 19, 1995

The Advisory Committee and the Standing\Committee have
approved proposed amendments to Rule 3002 (shown on attached
draft) tb conform to the Bankruptcy Reform Act 6f 1994. These
amendments will be presented to the Judicial Conference at its
September 1995 meeting and, if approved, will be sent to the
Supreme Court for promulgation in 1996. |

The 1994 Reform Act has added § 502 (b) (9) which provides
that a claim shall be disallowed if there is an objection to the
claim and the proof of claim is tardily filed, except ﬁo the
extent that the tardily fiied claim is entitled to a distribution
in a chapter 7 case under § 726 (a) (1), Xz), or (3). 1In general,

tardily filed claims may be subordinated to other claims in a

‘chapter 7 case, but are not disallowed. In contrast to a chapter

7 case, tardily filed claiﬁé in a chéptef 11, 12, or 13 case may
be disalloﬁed if an objéction:is filed. 1In any case, in the
aﬁéence of an objection to a tardily filed claim, the claim must
be allowed. ‘ ‘

At the Deceﬁber 1994 meeting in Washington, D.C;, the

Advisory Committee considered the prdposed amendments to Rule

3002 designed to conform to the 1994 Reform Act. During the

discussion, Henry Sommer moved to add the following language to

Rule 3002: "If the claim is tardily filed, the party filing the



claim shall serxrve copies on the trustee and the debtor."™ Henry
suggested adding this language so that chapter 13 trustees do not
have to constantly check the claims dockets in thousands of cases
that may remain pending for several\years.‘dThe COmnittee
discussed whether it is an unreasonable burden for the trustee to
check dockets perlodlcally and whether sanctlons should be
1mposed for not serv1ng a trustee w1th a copy of a tardlly flled
claim. A motlon to table Henry s motion untll the next meetlng

t

was adopted and the remalnlng proposed amendments to Rule 3002

were approved.

At the March 1995 meeting in Lafayette, I distributed to the
Advisory Committee the following draft of a proposed new
subd1vrslon to Rule 3002 | |

(d) NOTICE OF TARDILY FILED CLAIM IN CHAPTER 12 OR
CHAPTER 13 CASE. .If a creditor tardily files a proof
of claim in a chapter 12 or chapter 13 case, the
creditor shall mail notice of the tardy filing together
with a copy of the proof of claim to the trustee and
the debtor no later than the date on which the proof of
claim is filed.
COMMITTEE NOTE

Subdivision (d) is added to prov1de notice to the
trustee and the debtor of a tardily f£iled proof of
claim in a chapter 12 or chapter 13 case so that an
objection to the allowance of ‘the claim may be. filed
under § 502(b) (9).

Although I preeented this draft for discussion purposes, I
expressed my opinion that itrshould not be adopted because of
uncertainty regarding the consequences of falllng to glve the
notice. If a creditor falls to glve the notlce, I would think

that the clalm would ‘be allowed under § 502 (b) (9) nonetheless
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This issue reminded me of the so-called Hausladen issue on which
courts were divided, i.e., could Rule 3002 (or any other rule)
create a ground for disallowing a claim that is not contained in
8 502 of the Code?

I also questioned whether the above draft of subdivision (d)
is necessary. A chapter 12 or chapter 13 debtor could provide in
the plan that tardily filed allowed claims shall be in a separate
class and shall receive no distribution. Then, in case a proof
of claim is filed late and goes unnoticed by the trustee, there
would not be any adverse consequences.

The Committee discussed whether the clerk or the creditor
should be responsible for noticing a 1atejfi1ed claim. I
indicated that the creditor may not know that the claim was
received afte; the deadline (1f mail is slow, etc.), and
requiring the clerk to give the notice would better ensure that
it is done. Judge Meyers and Richard Heltzel stated that it
would be easier for the clerk to send the trustee copies of every
claim (whether filed timely or late) than to sort them and send
copies of only the tardy ones. At that point in the discuésion,
the matter (sending notice of tardy filing and‘cqpies of proof of
claim) was set over to the September 1995 meeting for further
discussion. Other amendments to Rule 3002 were finally approved
for presentation to the Standing Committee at its July 1995
meeting.

Since the Lafayette meeting, the Committee received written

comments from two attorneys, Donald Ross Patterson and Jon M.



Waage, both Qf‘Texas, that were submitted in response to the
publishgdﬁgrﬁft of proposed amendments to Rule 3002. Although
the 1ettersfare dated February 21 and March 6, 1995, they were
nogpreceiveq by the Administrative Office until May 1 (the.
letters werg‘delayed because they werexmistakenly mailed to the
House Judiciary Committee réther‘;hgn the Rules‘Committee),
Copies of the letters are attached.

Both létters pontain the same proposed language to be added
to Rule 3002:

"Any creditor filing a Proof of Claim shall serve a
copy of the Proof of Claim complete with attachments,
if any, on the Debtor and the attorney for the Debtor
along with a Certificate of Service. Failure to serve
a copy of the Proof of Claim is grounds for
disallowance of the Claim."

See Mr. Waage’s letter for a suggested Committee Note
explaining the purpose of the amendment.

The language suggeéted by Mr. Patterson and Mr. Waage
differs in several respects from the language that I presented to
the Committee for discussion‘purposes in ﬁafayette. First, the
obligation to serve a copy of the proof of claim is not limited
to tardily filed c¢laims under their proposal. Second, their
proposal is not limited to chapter 12 and chapter 13 cases, but
includes chapter 7 cases (as mentioned above, late c¢laims are not
disallowed in éhapter 7 cases). Third, they would reguire
service on the debtor and the debtor’s counsel (but not the
trustee). Fourth, they make it clear that the sarnction for
failure to comply is disallowance of thg claim.

I recommend that the amendment proposed by Mr. Patterson and
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Mr. Waage not be adopted. I do not perceive any need to impose
on all creditdfs this burden, especiélly in~chap£er 7 cases. I
also do not understand why the creditor should be required to
send copies to both the debtor and'debtor's‘counsel (it is more
important that the trustee receive it, if anybne)ﬂ‘ Finally,
their proposal raises serious questions as to whether the rule
could create a new ground for disallowing a claim (i.e.,
Hausladen revisited!).

As mentioned above, this matter was set over for further
discussion at the September meeting in Portland. I prepared this
memorandum to refresh your recollection and to provide you with

an update in advance of the meeting.



PROPOSED AMENDMENTS TO RULE 3002 APPROVED BY
THE STANDING COMMITTEE. IN JULY 1995 -

Rule 3002. ﬁiliné”?rqof of Claim
L. g oF Interest .. ,

(a) NECESSITY FOR FILING. An unsecured creditor or an
equity security hol@érgmustQ;ile a proof of claim or
interest im—aeceordanse—with—this—rule for the claim or
interest to be allowed, except as provided in Rules 1019(3),
3003, 3004, and 3005ﬁ

* k % %k *

(c) TIME FOR FILING. In a chapter 7 liquidation,

chapter 12 family farmer’s debt adjustment, or chapter 13

individual’s debt adjustment case, a proof of claim shaii—be

filedwithin is timely filed if it is filed not later than
90 days after the first date set for the meeting of

creditors called under pursuant—te § 341(a) of the Code,

except as follows:

(1) A proof of claim filed by a governmental

unit is timely filed 4f it is filed not later than

180 days after the date of the order for relief.

On motion of #£he —
subdivision—thereof a governmental unit before the
expiration of such period and for cause shown, the
court may extend the time for filing of a claim by
the Urited-States,—state—orgubdivisionthereof

governmental unit.

* * % % *
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COMMITTEE NOTE

The amendments are designed to conform to §§
502 (b) (9) and 726 (a) of the Code as amended by the
Bankruptcy Reform Act of 1994.

The Reform Act amended § 726 (a) (1) and added §
502(b) (9) to the Code to govern the effects of a
tardily filed claim. Under § 502(b) (9), a tardily
filed claim must be disallowed if an objection to the
proof of claim is filed, except to the extent that a
holder of a tardily filed claim is entitled to
distribution under § 726(a) (1), (2), or (3).

The phrase "in accordance with this rule" is
deleted from Rule 3002(a) ‘to clarify that the effect of
filing a proof of claim after the expiration of the
time prescribed in Rule 3002(c) is governed by §

502 (b) (9) of the Code, rather than by this rule.

Section 502(b) (9) of the Code provides that a
claim of a governmental unit shall be timely filed if
it is filed "before 180 days after the date of the
order for relief" or such later time as the Bankruptcy
Rules provide. To avoid any confusion as to whether a
governmental unit’s proof of claim is timely filed
under § 502(b){9) if it is filed on the 180th day after
the order for relief, paragraph (1) of subdivision (c)
provides that a governmental unit’s claim is timely if
itlis filed not later than 180 days after the order for
relief.

References to "the United States, a state, or
subdivision thereof" in paragraph (1) of subdivision
(c) are changed to "governmental unit" to avoid
different treatment among foreign and domestic
governments.
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, WAAGE & WAAGE, LLP o EE-&I\W
| : \
Attorneys at Tiafu l
8350 SOUTH STEMMONS-
- . DENTON, TEXAS 76205-2402 .
MERV WAAGE t 9 4 g { ITELEPHONE
BOARD CERTIFIED ' 817/497-4448
AU PTOY LAy February 21, 1995 - FAX: ,
JON M. WAAGE 817/497:6445

AECEIVED
Judiciary Committee

. dudicial Conference Standing Committee - MR 1 1995
on Rules of Practice and Procedure o S
2138 Rayburn House Office Building HER
Washington, DC 20515 QMMITTEE OF THE JUDICIARY *

RE: Wr1tten comments to proposed amendments to the Federal RuTes L
of Bankruptcy Procedure
Bankruptcy Rule 3002{(a) & (b)
FILING PROOF OF CLAIM OR INTEREST

To Whom It May Conoern:

The following is a proposed, addition: "“{(c) any creditor filing a Proof
of Claim shall serve a copy of the Proof of Claim complete with attachments,
if any, on the . Debtur and the attorney for the Debtor along with a Cert1f1cate;
of Service. Failure to serve a copy of ‘the Prcof of Claim is grounds for -
disallowance. of the Claim."

CQMMENT" The change is respectfu]Ty requested for a number of reasons.i

Cases such as Howard (972 F.2d 649 (5th Cir. 1992)) make it
necessary for the Debtors and Debtors' counsel to be aware of ‘the Proof
of Claims filed in a case. A relatively fast moving confirmation'
docket makes it such that Debtors? _attorneys_are not always able.to
keep up timely with the Proof of {iaims that ave filed., Because of tne
efiect a Propf of Claim is given by Bankruptcy Rule, 3001(f), it dis-
absolutely necessary that in order- tg proceed. appropriately. ‘the. _
Bankruptcy Court and Debtors' attorneys shou]d take appropr1ate action
on any Proof of Claim which is inconsistent h1pﬁ the proposed Plan of
Reorganization. Failure of Debtors' counsel to receive in a timely !
fashion copTes of the Proof .of Claims can and does result in a waste ofw
the Court's time, the Debtors' time, and' for that matter, the
Creditor's time becaUSe of the resetting of various hear1ngs

RespegiAully submitted,

JMW/dkb
V/

* TEXAS BOARD OF LEGAL SPECIALIZATION
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DONALD ROSS PATTERSON 777 SOUTH SROADWAY

Lorney TYLER, TEXAS 75701
o4 ot Luw o - (903) 592-8186

g%éiﬂ-ggéikjj‘ t?ﬁCEEMVE]]‘QM
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March 6, 1995
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1A PPN
‘Judiciary Committee “l‘i’ﬁ 1993
Judicial Conference Standing Committee .
on Rules of Practice and Procedure HMITTEE OF THE J1in , ,
2138 Rayburn House Office Building ‘= dbigies ET
Washington, DC 20515 e L
Re: Written comments to proposed amendments to the Federal (}
Rules lof Bankruptcy Procedure L
Bankruptcy Rule 3882 (a) & (b)

 FILING PROOF OF CLAIM OR INTEREST M

To Whom It May Concern:

The following is a proposed addition: "(c) any creditor filing
a Proof of Claim shall serve a copy of the Proof of Claim
complete with attachments, if any}”~bn the Debtor and the
attorney for the Debtor along with a Certificate of Service,
Failure to serve a ‘copy of the Proof. of Claim is grounds for
disallowance of the Claim."

N

}

I support this proposal for it will require little additional j
effort on the part. of the Creditor but will reduce the -
formidable task of traveling to the clerk's office -- often in —
another city -- and reviewing the Proof of Claims file for :
every Chapter 13 Debtor an attorney represénts. )
Your consideration of -passage of an addition to Bankruptcy Rule B
3602 (c) requiring creditors to send 'a copy of any Proof of L)
Claim to the atterney for the debtor is strongly solicited and
will be. appreciated. . . ‘ Co A ‘ -
‘ . 3
Sincerely yours, =
L ™
Donald .Ross Patterson:
—
DRP/pp .
3
L)

™)
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES o~
FROM: ALAN N. RESNICK, REPORTER §
RE: PROPOSED AMENDMENTS TO BANKRUPTCY RULES 1019(1) (B), 8

. 2003(d), 4004 (b), 4007(c), AND 4007(d) TO CLARIFY THAT §’

<

A MOTION MUST BE "FILED" (RATHER THAN "MADE") BEFORE A
SPECIFIED DEADLINE ’ : : :

DATE: AUGUST 6, 1995

Several Bankruptcy Rules provide that a party may obtain

- certaln relief only 1f a motion requesting the rellef is "made"

before a specified deadline. For example, Rule 4004 (b) permits |

the court, on motion of a party in interest and for cause, to

extend the time to file a complaint objecting to discharge, but

provides that the "motion shall be made" before expiration of

.such time. Similar provisions are found in Rule 2003 (d) (motion

for resolution of election dispute), Rule 4007(c) {(motion for
extension of time to file complaint to determine dischargeability

of a debt), and Rule 4007(d) (motion for extension of time to

". file complaint to determine dischargeability of a debt in a
fchapter 13 case). I believe that these rules contemplate that

"..the motion for relief will be in writing and not made orally at a

hearing.

Prompted by a suggestion made by Charleg Tabb, I recommend
;hat the word "made" be changed to "filed" in these rules. The
téxt of the proposed amendments, with committee notes, are set
forth at the end of this memorandum. |

Rule lOlel)(B) is similar to the rules listed above in that
it requires that a motion for an exﬁensi